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Part I:

Certification

1. These submissions are in a form suitable for publication on the intemet.
Part II:

Basis of Intervention

2. The Intervener (WPPL) seeks leave to intervene as a non-party whose legal rights in
pending litigation before the Supreme Court of Western Australia (the WA Proceedings)
are likely to be affected by the outcome of this appeal. 1 The basis for this is explained
more fully in Part III.

WPPL was granted leave to intervene in the Court below on a

limited basis? WPPL similarly seeks to intervene in this appeal, on a limited basis, for

I'
2

Roadshow Films P.tY~f<td_ v iiNet Ltd (20 11) 248 CLR 37 at [6].
Reasons of the Full Court at [23] and [281] to (288].

THE SOLICITOR FOR THE INTERVENER IS:
GARETH JENKINS of Clayton Utz
Level 28, Riparian Plaza
71 Eagle StTeet
Brisbane QLD 4000
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two reasons, the second of which is the same issue upon which it was granted leave to
intervene below.
3. First, WPPL contends for a construction of cl 20 of the Hope Downs Deed3 that is
different tefrnm the contentions advanced by both the appellants and the respondents.
WPPL's contention is that cl 20 does not cover the appellants' "substantive claims"
(summarised at AS[6]-[9]).

Hence these claims are not arbitrable. WPPL contends the

phrase "any dispute under this deed'' is only apt to cover a dispute as to the nature or
extent of any rights and obligations created by the Deed. If cl 20 is construed at the
10

extremity of liberality, the "validity issues" may be arbitrable - but subject to the exercise
of the primary judge's discretion to determine those issues under the "proviso" to s 8(1) of
the CA Act. If the primary judge were to refer the ''validity issues" to arbitration, any
consequent stay of the "substantive claims" pending the arbitral reference would be based
on discretionary case management principles.

4. Thus, WPPL does not seek to support either the appellants' or respondents' submissions
on the appeal, but does support the appellants' claim for remittal of the matter to the
primary judge to reconsider the appropriate relief in accordance with law. As is explained
in Part Ill, if the construction of cl 20 for which WPPL contends is accepted, much of the
20

basis of the respondents' application to stay WPPL's (and the Rhodes parties') claims in
the WA Proceedings will fall away. 4

5. Second, WP-P-b·-ffildeFStaads that the sixth to eighth respondents. RHIO. HDIO. and
MDIO. have served but not filed
:Appealcross-appellants'
parties to seek special

a-s_ub_m~ions

S!lbmi~s.i.9.M.")

("the ,.proposed Notice of Cross

in relation to which it will be necessary for

leave-(RS-f8f:}t.-T-he-pr-e:po-sed-Neti~d-to-an

thes~.

affidarlit

filed in the appeal to which WPPL has not been permitted access. s~
the respondents. RHIQ. HDIO and MDIO wish to contend that eertain of the HPPL
These submissions will adopt the terminology used in the Appellants' and Respondents' submissions.
That application was heard on 30 and 31 May 2018 by Le Miere J and the judgment has been reserved.
WPPL applied to the Regisa:ar-byemait eA 11 August 201& te-whielltae·-Registr-ar-.. r~spended. '*l·the-same
Rules 2004 pi'CPe:llf.Hhe-gwing if the Reeess s9ughr." THe respondents
have denied aeeess to the material to 'NJ2tlb
aay.:.'R-ttfe.4:f)7"4(a)-ofthe-/4ig~trt
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respondentsthey are within the scope of the extended definition of''party" ins 2(1) of the
CA Act on the basis they are claiming "through or under'' a party to the Deed. This was
one of the issues on which the Full Court granted WPPL leave to intervene and found its
submissions of assistance (FC [286]).

6. The "through or under" issue also is likely to affect WPPL's legal rights in the pending
WA Proceedings. The respondents originally applied for a mandatory stay of WPPL's
claim in the WA Proceedings under s 8(1) on the basis that WPPL fell within the scope of
s 2(1) (but that part of the application was withdrawn some months after the Full Court
10

hearing). WPPL is concerned that the respondents will seek to renew the s 8 application in
the WA Court if this Court were to grant special leave and find in the respondents' favour
on the "through or under" issue. Without ha·'ling had aeeess, despite requesting it from-the
respe-Rtkmts, to the proposed Notice of Cross f..ppeal or any supperting material;-all

WP...P-b-san-..present-ly do is set out in outline form in Part IV ';vhy the Pull Cot:lft!.s
determination on this point is correet.

Part Ill:

Why Leave to Intervene Should be Granted

7. The broad outline of the WA Proceedings and how they overlap with these proceedings
was explained by the Full Court at FC [285]. In essence, in the WA Proceedings WPPL
claims that certain of the Hope Downs Tenements (i.e. those known as the East Angelas
20

Tenements) were acquired in 1989 on behalf of the partnership between HPPL and WPPL
(Hanwright) that has existed since the

~ 1950s

and are accordingly partnership

property in which it has always had a 50% beneficial interest. Inconsistently with this
claim, in these proceedings, the appellants claim the East Angelas Tenements form part of
the trust asset~tbe HFMF Trust of which they (and their siblings) are beneficiaries.P.

8. WPPL recognised that, because of the competing claims to beneficial interests in the
tenements, the appellants (and their siblings) were necessary parties to the WA
Proceedings (per John Alexander's Clubs Ptv Ltd v White City Tennis Club Ltd7). They
W.P.P.~. .!\J§P. .~hlim~. J:9~JJYJ?~Y..m~n,t~Jn,r~l!.!.tlgpJfLim!19r~"Pr.Q.Ii.l!.f~.!!Ji:omJlllLti.9P.,l~J~p~nstJDJJ.le.Ih~
apneUants~!.!&.n2.t.J!ftwj~J!!,;§_r.9.Y.!J...ty.,.gl~i..TI1-2JJ. Jb.P.=\?J!§.l.§J.b¥.t.Jhi!YJ..WJ...4J.l\!.(.~~RY..it~J:l!$1..i~~lli.PJ.ht~.J;,!,gp~~

Q,.Q,W!:\§J.. m.i!:\51.,

[2010] HCA 19; (2010) 241 CLR 1 at [136]-[138].
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were joined to those proceedings in September 2016. 8 In November 2016, the respondents
applied to stay the WA Proceedings and that application was adjourned pending the
determination of the Full Court in the proceedings below. 9 The stay application was relisted for hearing following delivery of the Full Court judgment and heard by Le Miere J
on 30 and 31 May 2018. Judgment is reserved. At the hearing of the stay application
before the WA court, the respondents indicated they may apply for special leave on the

"through or under" point and put a formal submission to preserve their position in the
WA Proceedings. 10

10

9. The construction issue before this Court affects WPPL's legal interests in the WA
Proceedings because of the way in which the respondents sought to deploy the s 8 stay
ordered by the Full Court in support of the application for a stay against WPPL (and the
Rhodes parties). This was only fully revealed in oral submissions in the WA court in
which the respondents submitted that the WA court effectively had no choice but to stay
the claims by WPPL and the Rhodes. parties. This of course would have deleterious
consequences to WPPL in delaying its ability to litigate its claims in court. In submissions
in chief, counsel for the respondents put the contention in the following terms:

20

Ultimately, the real question for determination on the stay applications is this: what
should the court do with the rump of non-arbitral claims in circumstances where the
legislature has mandated that the parties must be referred to arbitration in respect of
the arbitral claims, but the arbitral and non-arbitral claims concern the same
property. And the arbitral claims, as will become apparent when we go through the
pleadings, contradict the essence of the claims made by the Rhodes parties and the
WPPL parties. They are flatly contradictory.
Now, we- our ultimate submission is that the court would stay the proceedings
pending that - the outcome of the arbitration. Whilst that might be perceived by
some to be an unfortunate delay in the determination of WPPLs and Rhode parties'
claims, that is the consequence of the legislature mandating that arbitral matters
must be referred with the consequent stay.

30

10. In reply, the respondents went on to submit further that the "consequent stay" ofWPPL's
See Wright Prospecting Pty Ltd v Hancock Prospecting Pty Ltd (No. 7) [2016] WASC 305.
See Wright Prospecting Pty Ltd v Hancock Prospecting Pty Ltd (No.

+g) [20 16] W ASC 361.

Hearing before Le Miere J, 30 May 2018, T 1679.

L\327743484.2
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and the Rhodes parties' claims was "inevitable" because the legislative policy of s 8
demanded prior determination of the arbitrable claims. 11 The respondents did not submit
that any of the factors normally considered on a discretionary stay application weighed in
favour of a stay (see Sterling Pharmaceutical/2 ). A further problem never adequately
addressed by the respondents is how the principles explained in John Alexander's Clubs
could ever be satisfied if the appellants(and their siblings) are not able to appear as active
defendants in the W A Proceedings.

10

I

11. If, however, as WPPL contends, the "substantive claims" are not within the scope of cl 20,
much of the basis of th~_respondents' stay application in the WA Proceedings falls away.
There would be nothing that would render (on the respondents' argument) a stay of
WPPL' s claim an inevitable consequence of a s 8 stay. In addition, the John Alexander's

Clubs issue could be resolved by the exercise of the WA court's discretionary case
management powers - allowing it to weigh up when, and in what forum, the competing
proprietary claims should be determined.

12. As the battle lines are currently drawn in the appeal, there is no contradictor to the
proposition that the "substantive claims" ought be characterised as a "dispute under the

deed". The parties to the appeal seem to accept that the word "under" should be construed
as "controlled or governed'' despite the Full Court's criticism of the use of that dictionary

20

definition by Warren J in B.TR Engineering 13 (which was adopted by Bathurst CJ in

Rinehart v RinehertWelker 14). Permitting WPPL to intervene in the appeal will ensure that
all the available and relevant constructions of the phrase "dispute under the deed'' are
addressed in submissions.

13. If the Court grants special leave on the "through or under" point, it is submitted that
WPPL's contribution will be of assistance in the same way that it was of assistance to the
Full Court. The possibility that WPPL might be treated as a statutory party to a Deed of
11

Hearing before Le Miere J, 30 May 2018, T 1851.

12

Sterling Pharmaceuticals Pty Ltd v Boots Co (Aust) Pty Ltd (1992) ,~;l~FCR 287; [1992] FCA 72.

13

BTR Engineering (Austmlia)Ltd&Orsv Dana Corporation

14

[2012] NSWCA 95; (2012) 95 NSWLR %.22.l at [125].
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[2000] VSC 246 at (23].
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which it had no knowledge before the present litigation began underscores its keen
interest in the s 2(1) issue the respondents seek to raise.

14. Although WPPL seeks leave to intervene as a non-party, WPPL (and the Rhodes parties)
are necessary parties to the proceedings below, which was recognised by the appellants'
application to join WPPL (and the Rhodes parties) brought shortly before the Full Court
hearing (FC [285]). That application was adjowned pending the Full Court appeal. If it
had been brought earlier, WPPL would have been a party to the proceedings below with a
right to be heard on the appeal.
10

Part IV:

Submissions

Clause 20 ofthe Hope Downs Deed
15. WPPL's essential contention is that neither the Full Court's analysis of cl 20 nor the
analysis of Bathurst CJ in Rinehart v RineheFtWelker should be accepted without
significant qualification by this Court.
16. The appellants' criticism15 of the assumption underpinning the Full Court's conclusion,
expressed in Francis Travel Marketing, 16=does not focus on the way in which Gleeson CJ
prefaced his observations in the following tenns: "When the parties to a commercial

contract agree, at the time of making the contract, and before any disputes have yet
arisen, to refer to arbitration any dispute or difference, their agreement should not be

20

construed narrowly" (at 165). His Honour was specifically considering what could be
assumed to be the parties' contractual intentions at the beginning of their commercial
relationship before any dispute had arisen and before differences had emerged. His
Honour was not referring to an agreement to compromise existing disputes.
17. The context of the Hope Downs Deed is therefore entirely different. The Hope Downs
Deed was a compromise of existing disputes arising out of an existing and fraught
relationship. The respondents secured broadly framed acknowledgements as to ownership
of the Hancock Group Interests (cl 4), releases of the Claims (cl 6), including in cl 6(b) a
IS

AS [25]-[37].

16

Francis Travel Marketing Pty Ltd v Virgin Atlantic Airways Ltd (1996) 39 NSWLR 160 at 165.
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covenant not to bring proceedings, and undertakings (cl 7) in exchange for covenants as to
the distribution of funds from the Trust (cl 5). It was agreed that "each party may plead
this deed in bar to any Claim or proceeding the subject ofa release in this deed'' (cl 11 ).

18. The Hope Downs Deed is (and was expressed to be) a settlement agreement. The purpose
of the Deed was to bring to an end Claims that had already arisen and been articulated by
the second appellant in his draft affidavit. In this context, there is no basis for an
assumption to be made that the parties intended to provide for arbitration of the Claims
(the "substantive
10

claims~;,:.

using the terminology in the appeal). Indeed, both the context

and the terms ofthe Deed contradict such an assumption. Clause 11 makes no assumption
that a Claim would be brought in arbitral proceedings. The point of the clause was that
each party could plead the Deed as a bar "to any Claim or proceeding."

19. It may be asked rhetorically, why should it be assumed that the Deed was providing for
arbitration of the Claims when those claims had been compromised and, as a safeguard, cl
11 provided a mechanism for summary disposal of any Claim brought in any proceeding
in breach of the Deed? Accepting that the purpose of the Deed was "the quelling of
disputes about the title to the assets" (FC [203]) does not support any assumption as to an

intention to arbitrate those disputes.
20

20. The language of cl 20 is entirely consistent with this construction of the Deed. The parties
provided for confidential mediation/arbitration "in the event there is any dispute under
this deed." By its terms, cl20 is directed to future disputes, not past disputes settled by the

Deed. The assumption identified by Gleeson CJ in Francis Travel may have a role to play
in respect of future disputes under the Deed - such as the meaning and effect of the
releases in cl 6 or the operation of the distribution covenant in cl 5. But it has no
application to the "substantive claims" settled by the Deed.

21. Much of the Full Court's analysis of the principles underlying the construction of
30

arbitration agreements (at FC [ 199]-[205]) can be accepted - subject to one important
qualification. Those principles can only apply once the subject matter of the arbitration
agreement is identified by a process of construction of the Deed as a whole. The parties
are free to limit their agreement to arbitrate to particular categories of disputes or
differences. A liberal construction of cl 20 cannot extend the reach of the arbitration
L\327743484.2
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agreement beyond those categories, but it can mean that disputes within those defined
categories will not be resolved by different tribunals and be "determined by fine shades of
difference in the legal character of individual issues, or by the ingenuity of lawyers in
developing points ofargument" (Francis Travel at 165).

22. WPPL submits that the real issue in the appeal is whether the phrase "any dispute under
the deed'' extends the reach of the arbitration agreement to the "substantive claims"
despite the contextual factors strongly indicating the parties had no contractual intention
to submit the "substantive claims" to arbitration.
10

23. The Full Court was, with respect, right to fmd the use of a dictionary defmition of the
word "under" in BTR Engineering unpersuasive (FC [196]). The meaning attributed to
"under" in that case ("governed, controlled, or bound by; in accordance with") is, as the
Full Court pointed out, only one of its definitions as a preposition and not one dictated by
the word itself.

24. In contexts such as cl 20, the word "under" describes the relationship between abstract
concepts by way of a metaphor with the placement of physical objects. A chair is under a
table because the table - either substantially or completely - covers the chair. It is this
20

sense of covering that is, in WPPL's submission, the way in which the word "under'' is
used in cl20. It carries with it connotations of substantial and close proximity.
25. Attributing the meaning "governed or controlled'' to the word "under" gives a very
different meaning to c120. It focusses attention purely on the legal effect of the successful
deployment of the Deed in response to claims that otherwise have no relationship with the
Deed at all. If the "substantive claims" were subject to a complete time bar defence, it
would not be accurate to characterise those claims as "a dispute under a limitation
statute". It is no more accurate to characterise the "substantive claims" as a "dispute under
the deed'' simply because the Deed might provide a complete defence to them.

30

26. The drafter of the Deed could have chosen broad relational phrases which would have
extended the reach of cl 20 to the "substantive claims." Those phrases are canvassed in the
Full Court judgment and the submissions of the appellants and respondents. A deed of
settlement which, on the evidence before the primary judge, was drafted by experienced
L\327743484.2
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commercial lawyers acting to protect the respondents' interests can be presumed to have
had regard to the body of case law relating to those phrases. It is no criticism that a
formulation ("any dispute under this deed") was chosen which naturally limited the scope
of the arbitration agreement to future disputes as to the nature or extent of any rights and
obligations created by the Deed. There was simply no need to provide for arbitration of
the compromised Claims. This is not a sensible, commercial meaning that arises from the
Deed.

27. The current dispute as to whether the "validity claims" are arbitrable has its genesis in
attributing the meaning "governed or controlled" to the word "under" in cl 20. On that

10

approach to cl 20, there is an obvious logical problem in treating the "validity claims" as
arbitrable when those claims are directed at establishing that the Deed is of no legal effect.
The "validity claims" are not, and cannot be, in any relevant sense, "governed or
controlled'' by the Deed.

28. But if the phrase "any dispute under this deed'' has the sense for which WPPL contends,
much of the conceptual difficulty in treating the "validity claims" as arbitrable falls away.
What matters is characterising the nature of the connection between the Deed and the
dispute. If those connections are substantial, the metaphorical meaning of the word
20

j

"under" will be satisfied. Viewed in this light, the respel.'l€iet:l:ts~.nt.~ submissions at

RS [72]-[75] may assume greater force.
29. The construction for which WPPL contends also provides a more coherent scheme for the
resolution of the arbitrable and non-arbitrable disputes. The practical problems that may
lie ahead as things currently stand can be illustrated by one example. The effect of the Full
Court's orders is that the appellants are required to arbitrate both the "substantive claims"
and the "validity claims." But, if the appellants prevail on the "validity claims," the
jurisdiction of the arbitral tribunal to detennine the "substantive claims" is brought into
question. If the tribunal hears all the claims together (which the respondents suggest it
30

must), the findings on the "substantive claims" may not be capable of enforcement under
the CA Act. The "substantive claims" will, for practical pwposes, be unresolved. This_is_a
direct result of the..fu..~ WPPL will not be a oartv to the arbitration where claimurill
Q_e mac!e P.Y. the aPPellants that are directly in contradiction ofWPPL's claims
Proceedings and which_ :W.:QJJ.ld___directly
L\327743484.2

aff~

i~the

WA

WPPL (John Alexande!._) Clubs). The
9

arbitration

wilL~.ls_o__D..Qt

arbitration

agr_~ent and.Jts.s..~rts

bind th¥ Rbgges parties or

Hl2l~hi.c;;h_is

not_a partv to am;

a co~g interest in the miDj.ng.,_teMm.~n.ls..

30. On WPPL's construction of cl 20, the arbitration agreement may extend to the "validity
claims." Because those claims bear on the question of whether the arbitration agreement is
"null and void, inoperative or incapable of being performed," the primary judge will have

a discretion

wheth~r

to order a trial of the "validity claims" or refer those claims to

arbitration. If (as the respondents currently contend) the "substantive claims" and the
"validity claims" cannot be disentangled, this would weigh in favour of a trial of the
10

whole dispute. If the "validity claims" are referred to arbitration, the primary judge will be
able to consider whether to stay the "substantive claims" pending the outcome of the
arbitral reference - applying discretionary case management principles. If the respondents
prevail on the "validity claims" the Deed can be deployed by them as a plea in bar to the
proceedings below - effectively bringing the proceedings to an end7 as

betwee~

appellants and the parties to the Hope Downs Deed . If the appellants prevail, they will be
free to continue the action without having been forced to arbitrate under an arbitration
agreement in a Deed that was always liable to be set aside.
31. The benefit to WPPL has been identified above in paragraph ll-abe¥e. This mitigates
20

against the possibility of delay to the ability of WPPL to prosecute its claims in the WA
eel:lfiProceedings. The contention that there is a statutory constraint on the exercise by the
WA Court of its case management powers will fall away.

32. WPPL would also wish to restate a submission it made to the Full Court (pursuant to the
leave to intervene) about the proper delineation of the arbitral "matter" under an
arbitration agreement.
33. The respondents' submissions seem to carry an implicit suggestion that an arbitrable
"matter'' (for the pwposes of s 8) can extend beyond the controversy between the parties
30

to the arbitration agreement. Certainly, the respondents' submission in theWA court that a
stay under s 8 against the appellants "mandates" a consequent stay of WPPL's claim
seems to be based on a very broad conception of the arbitral "matter."

L\327743484.2
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34. But as Allsop J (as his Honour then was) observed in G:JmmandaieComandate Marine
Corp v Pan Australia Shipping Ptv Ltd,

17

the concept of an arbitral matter is necessarily

linked to the terms of the arbitration agreement and "can be seen to be a reference to the
differences between the parties or the controversy that are or is covered by the terms of
the arbitration agreement" (at [235]). If a party is not bound by the terms of an arbitration
agreement, and is not a "party" in the extended sense of claiming through or under a party
to the arbitration agreement, no aspect of the controversy involving the non~party is a
"matter" for the purposes of s 8(1). This is so even if the subject matter of the claim
substantially overlaps with a "matter" which is the subject of an arbitration agreement
between different parties. The identification of the "matter" for the purposes of s 8(1)

10

cannot be divorced from the identification of the "parties" to the arbitration agreement.
Section 2(1) ofthe CA Act
35. For the reasons-e-x-plained-abe:ve, WPPL has been unable to obtain a copy ofthe·pro~
Notice of Cross i\ppeal or any of the mate.Fial filed by the respondents in support of that
proposed application. WPPL iatends .to apply for access to that material prior to the
hearing of the appeal on 12 October 2018 afld will seek-the-Gourt'-s··leave-te--fl.J..e-.a.t!lE!flded
submissiofls dealing with the "through or under" issue if appropriate to do so.

3.6.._All that WPPL cafl sensibly submit at the moment is that the reasons In relation to t.M
20

proposed

cross~appellant's

submission. WPPL. submits that there should be no grant of

special leave (or. if ~pe_£j~lleave is granted. the cross-appeal should be dismissed). T..~
reasons of the Full Court at FC [289] to [3231. and particularly at FC [11..3.1 to

f.112] are

not attended by any error. The reasons are clearly correct and, in WPPL's submission,

.fu.efe- reflect an approach to

pri~_e

that is no basis for the grant of special leave in

relatiea-to the issue sought to be raised by the proposed Notice of Cross Appea:l::-+he-Full

Court ideatified, afld correctly applied, the applicable principles derived from

~o..nan.t

with the aill!writies of this Court's afl:alysis of the extended definition of "party" (in
identical terms-)-W'I.def.-s--7-·of the Arbitration (Foreign Awards and Agreements) Aet 1974
~Court in Tanning Research Laboratories Jjy;_v O'Brien 18 and Michael Wilson &;
17

(2006) FCAFC 192; (2006) 157 FCR~~·

18

L\327743484.2

11

E.a.I.IJ1.e..rs v Nicholls 19• ..J:b~ latter authority is not refe.rrs:..d ~_Q..Jn_th¥-.JJ_mposed cross-:
a12ruill.antuubmis.sions even thrumh__the__Eu.ll C.o.!lrt relied on this authoritv in.Jhe c..ritical
part ofit_s reasoning below (FC [316] and [317]). 20 (1990)169 GLR 332 at 342 and 353.
There is no--ee-easi:en to reconsider those-pt=ineiples

particularly where those respondents

that are not parties to the Deeds ha·ve the-beaefit of a discretionary stay peading
determination of the arbitration and there is no appeal from that order of the Full Court.

(1)

10

Special Leave

37. The proposed cross-appellants have not identified th¥ proposed s,pe_Qj<!,l]e<!,V:e _question or
~xpl&in~d

how that question satisfies the criteria for a grant of special leave u,n.der s 35A

of the Judiciary Act 1903. In the
proposed cros.s.-!lnpellants. WPPL

absen.c.~_Q.f.JIDY

cont~nds....tb.aUbis

such elucidation

o(_tq~_119int

by the

case is not an apllli!])riate vehkle .fur

the grant of sp__e~iaUe.a.ve for at least three reasons.

Je.:-38.

First. there is no o.s;:Q.a.sion

to

reconsider the orincipleuta..te.d_ by this. CQID1.Jn

.Tqm1J.ng__an..d Michqel Wilson wheULH.QlO. RHIO and MDIO. who are not partietl<l...tM
Deeds..Jlave the benefit of a

discretiorut~stay

pending detennina!io1!.9( the arbitration

an_d there is no appeal from that order o.iJh.t<....Full Court. Second. one of the co!ID?.anies_said
to be a "party:.:J.cuhe lfup_e DoWJ!S Deed under s 2( 1) CHJ2.1Q) was...in existence at the tim_~

20

the deed was execu_te.d. 11 can b_~ inferred that a choice was m_ade n.Qt t.Q make it an actual

pam to the deed. Third. as discussed below. the deci&.iQQ oLthstYi.ctoria:n Court of Aoreal

in Flint Ink NZ Ltd v Hull111maki Australia Ptv Ltcf 1• is distinguis.hahle from the present
case and turns upon the

peQ!!l.imit~LQLihe

plef!ding in that case.

analysed. Flint Ink does not signify a necessary conflict with the

Wl::too_pro,perlx

iudgm.sm_t

ofJh~

Full

Co_urt below.

(2)

The Claims against RHIO. HD/0 and MD[Q

~~---····-Jf.Q.,L!J..tt~A,A,&,;. {fJlLl12.,:44,,£~.R . 461..atU.0..5J.1gJlQ71
~0

D9.2~C.J;..R332atJ42_and.3.5.3.

:,~"'""""''~179J4J,,Y,s.,G~,J . 6.(i,;J_..~Ol4lHYJL6!t

L\327743484.2
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39. The claims

maQ.~ by_thutooe.ll.ant.s. a.r®ns.t RHIO. HDJO_and

MDl<L.a.r..e.__~t tlle-Y-.W¥Le.

kn..o.wing recipients. of trust propeJ"tLfr..o.m__parti.es to the Hope Downs Deed in that t~
pmp~rty

they received is subi@tjn each case. to a_ constructive trust and that

th._e~nQn-parties

~ach

of

to the Hope Down Deed is liable for an account of profits CFC f2911

[2_22J and_12..23D. Put si.nmlv. it is alleged thatJM.~non-parties to the Hope Downs~...
acquired prop_erty with knowledge of breaches of fiduciary duti~ by HPPL a11<f Mrs.
Rinehart.

40. Any defence by RHIQ._HDIO and MDIO will involve distinct and separ.aJ_!;U:f_¥,fences.l.rQm
10

any defence available to. say, HPPL or Mrs Rinehart. as

alle~d defaultingJjdu~_i_aries

who are each parties to the HQ.P¥__..0....9wns Deed. The defences of the proposed cross@.R.e.Uants will be responding to a dif.fi:lre.n.Lc.laim than that which is _maq~----~~_t a
!k..fl!!.!.l.ti.ng fiduciarv. This is necessarily t.h¥4a.s.e because the claims against ~ng
r.e_c.ipient

foLa~cessorial

Iiabilitv are directed to the knowing_recipient as an independent

and self-standi_ng cause of action. They -~!'e not the same as aJJ.d s.hould not be conflated
with claims made against a defaulting fiduciary. As this Court stated in M..ich..a...e.l Wi/s.Ql'Llll

As._MWP rightly pointed out. this Court has hdd__thaLlia..bUitv to~unt as a
QQP..s.trn..ctiye trustee is imposed directly upon a ners<m_wh.o __!rnmringl,y_.assists in
breach of fi.dq~iarY duty. The reference to the liability of a knowing assistant as
an 'accessoriar IiabUi.tv do~s n..o more than recognise that the assistant's liability
ds:_pends upon establishing. among other things.__thauhere has been a breach__uf
fiduciarx duty by another. It fQJ.k>,.WS,Jls MWP submitted. that the relief th.aLis
awarded again§t a_pefaul!i.ng, fidu~W;y and k.n..owing assistant will not necessarily
~d.e in either nature or quantum. So. for example, the claimant.llli!v s~~~
~pensati.o_n from the defaulting fiduciarv (who made no profit frQ.!ILthe default)
a..nd an accout1t of profits from the lmowingas.sis1an.LUYhQ profited from his or h._er
own misconduct). And ifa.n ag,c.cmnLoLpr..o_fits_ w_er.e_ to_b.e_sQUght against both tM
defaulting fiduciary and a knowing assism.nt. .Jhe tw.9 J~Cg_Qunts wQuld verv likely
differ. It follows that neither the nature nor the extent Qf any liability of the
respondents tQ....M.~fQr lmowin_g!y~~M~ I;:m!_P.ott in a breach or breaches
of his fiduc.iary obligations depends upon the nature or extent of the relief that
MWP obtained in the arbitration aga.ins..t Mr Emmott. [citations _omitted]

20

30

41. The Full Court correctly applied these princinl¥s by parity of reasoning to the case

o.f the

l.ill.billiy of a knowing recipient (FC [316]). The essential reasoninWJh.e__FwlCour.t.i.s__a.t
FC [3161-[3181. The reasoning is correct and anolies Michael Wi}son in an orthodQJ.S,
L\327743484.2
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fashion.

42. This gives the @i.etus to the core of the argument of RHIO, HDIO and MDIO. at
paragraphs_2_anq_l0 Qfthe proposed cros_s-appellants' submissions, Wb~~her th~se ~
have liabilitv as kn.uwing__r~ipients must b.c:uieiended on thcir own me.ti.ls....am:i not be a
.d~defences_ruising.Jrom the Hope Down§))eed_Q1atm?Y be available tQ ruu:ties

tQ.J.hat deed whg__?fe sued in their capacity,a..ulefulliting: fiduciaries.

43. Michael Wilsan. at [1071. is aqJ:h.ority for the princiole
10

th~..t.illiLallegations

concerningtb¥

_pri!Jl5lf¥ wrongdoer. namely the defaulting fiduciary. can be d~termJned differently in on_~
forum (an arbitnttion in which the defaulting fiduciary is the pru;tyJ from the w~y the.
allegations are detenn.ined in another forum (in that ~!!§~ the NSW S..llpE...me Cow;t
JID2.~eedings

again&.Jl:le employees

wh..~..r.e

knowing partlcip,ants_jn_the __brea.Q..b_Qf

fiduciary duty). Th.e t;:w_Q_outcomes mav be diff.e.r.ent as they were in Michael Wilson,.
wit_h._.different findings being made in_each _ forum.

44. The above._un..d.erscores the distinct natu.r.e of the knowing recipientct.a.j.m.Ui:.qm the claim_s..
against the fiduciary. Applying the reasoning of Michael Wilson to the present case. the.
Hope DQ:wns Deed cannot of itself exc..:Wo<!-.te HDIO (which is not a party t.Q :the_d_eed) in a
20

claim brought in cQ.urL.aga.in.s.t it by the apruill.ant.Las a knowing recipient. nor....m
n:my_isions in the deed b.ind a..mm1. in a claim broug_h_L!!,gainst HDIO. as to whether:Jb¥
fiduciary has or has not breached its fiduciary duJy,

AJ m.os.t.. the parties tQ_ the deed might

.be...a.l;:@ to restrain a claim against HDIO i(Las is seemingly__c;ontended) cl 7_(b) operates.J.Q
prevent a claim being asserted again.si.BDIQ as__~ knowing reciR.ienJ~

45. For this J:~a.s..on. the argument put by HDIO. RHIO and MDIO. in paragraph 10 of their
submissions.___th_at th.ey will defend claims l:>.myght by the app~ll_ill).ts~msLth.e...m...as
knowing recipients by invoking clauses of the

HQp.e D.ow.n.s..Deeg is not to the point. The

argument conflate_s the claims against the defaulting fiduciaries with the separate clailr!~
30

against the knowing recipient. ~!Jt in:!~9rtantly,..An.d &Jjs essence. it wrongly assumes
that HDIO. RHIO and

MDJQ can rely on the HopeD-o:wns Deed a.s.jf they well!..JW.ti¥lU..Q

the.....d_$ed to prevent the aRm;Jla.nts separately pursuing claims win..sLHDIO. RHIO

ang

MDIO as kno~~!l,~ts, and proving a relevant default bu_ fiduciary in the cours_~
of doing so.

L\327743484.2
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Tanning,c..ox.r..e..c..ilJUJlmlied by the &JJ CQJJ.r1

(J)

46. In the reasons at FC [309]._!31 01 and [3l71 die _Full Court identified the prin_g_iples stated

ilLTanning and correctly____app.lied them to the

f.a~jS

of this case. The

propQ.s...~d

aQP¥lla.n.ts do not suggest thru.Jh.e princ.j.nles discussed in Tanning should be

cross-

recQmide.r~

by this Court.

47. At 342 in Tanning, Brennan and Pawson JJ (with whom TQ!Lhey J agreed). referringtQ
section 7(2) oftheArbitration (ForeigrtAwards and Agreements) Act l974 (Cth) stated:

10

In the first plac~'=as sub-s. (2) speaks of both parties to an arbitration agreement...&
uerson who claims thmugh or under a partv may b_e.....e.ither. .a _pe_rs{)n seeking to
mfu_n;;e or a pe.r.son seekintlo reiD.st the enforcement gf_a.n aU~ged contractual
tight. The subject of the claim m.~y be either a cause <>.L!!ct!QJ1 or a grou..nd of
defence. Next, the pr@ositions 'thmu_gh' and 'under~ conve):'; the n_pt.i.QD of a
derivative cause of actioll.J);- ground of defence derived from the partv. In othtlt
words. an essential elem.en.t Q[th.e cause of action or defencc::_m.usJ; b~ Qr mu~
h¥-~n vested in or exercisable by t.h~ ..party before the person claiming through or
under the party can rely on the cause of action or ground of defence. A liq.u.idruru:
Illl\X be a ~s...on cl.ID_ming tlu;pugh or under a ~mpJIDy because the causes of
actiQn or grounds of defe~e on which he relies are vested i.n_or~rcisable by the
~pany; a trustee in bankru.ptamay be such a _p,ers<m bec(\use_tlte C..!UlJ!_§_Qf'
action or grounds of defence o~ch he relies were vested in or exercisable by
the banl.<n.l_pt",

20

48.

B"Lw~w

of further elabpr.~tiQ_!!, at 34LI!rennan and Dawson JJ went on.J~U?lak_

lP.Jhe present case. the liquidator does n..QLs...~ to uphold rejection of Tanning'..s.
PrQOf of debt QR&J;;Ounds whi~hare._~vailable to the liquidator alone; he relies on
grounds of defence available to Hawaiian under the generall~w.
49. At FC f31QJ)
30

discu~_d_tb~Qning

of Deane and GaudronJl in._Tanning arui.correctly

Qbserved that whether there was any material difference with th.sLplur'l:!i!Y. .~~§ not l!
matter which needed t.Q be addressed. The quoted passage from Deane and Gaudron JJ
used the

expression~

.._._._the question whether a perso_n iLclaiming_ihrou,gh or under a party to t~
arbitration agU!ement is necessarily to be answere_d_b_y refer~nce to the subjec.t
matter in controversy rather than the formal natu..re __of.Jhe proceeding or ~

L\327743484.2
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precise lega~Je.L.Qf the person initiruing_ordefending the pr_oceedin~
50. It was in this context that the Full Court correctly ohsenr~9 . ~t FC [311 ]Jh_&t

We do not tbink_.a person is claiming_Jhrough or under another person mercly
because they are in a close relatiru1Shi!2...Q.Lbepaus.e_tb_eir respective rights are.
'closely related.'
51. Apply_!ngth..!LPrinPiol¥-s drawn from Tcmning. the Full_Court correctly <.:_OnQJuded at FC

[3UJ that:
10

The faG.t t.ba:t tbey are related parties might explain why the transfer of prop~rt.Y
took place. hut is_inJiself not sufficient. T e only__relation£hitis.._purely factual.
b~ing the transfer of_th.e-:Pr..QJJertv from a party to an ar_bitr:alionagre.em.ent..J!La
third party company:_~.

lJL Flint Ink
.S2. ElinU.nk had a direct contractual relationship with HNZ t.o which it supplied ink used to
manufacture packaging. HNZ in tum supplied the p_ackaging to a related company (HA)
which then supplied it to a dairYJ2roduct manufacturer Lion Dairy. Lion Dairy sued HA
fru:_da:m~

20

relation to defec.tiY..e packaging. HA sought to join Flint

Ink as. a third

partv. Flint Ink did not have a contractual relationship with HA as distiqct :from HNZ
which did have a contract with Flint Ink, w.:hiPh_contained an

arbiti:~!ion

agreement,__HA

originally sought to__s_ue_Flint Ink: in contract. and th.e.n sQUght to abandon its contractual
claim and sue in negligence.,

53. The n~igence claim was pleaded by reference to an_alle,gOO._proximitv arisingJrs>m the
kQntractual relationship b_etween HNZ and FUll~ Ink (per Wa:a:.en_CLI!t [22J to [251 and pe..r
&t.tle J A at f51 D. In that parti&qlar c.o_n_te..xJ the_al.kged dutv of care that Flintln.k owed to
HA was solely dependent upon aqd derived from the direct contractual relati_onsf!iR
between its related
30

compa~y

HNZ and Flint Ink. In this sense the claim of HA was no

strong!:l..r_than and depeQded uponth!:LQ-PJlt.fa.Q.t!JaLr.eilltionship between Flint Ink and fllik

54. The Vi.QtQrian Court _o[A,p_'Rea_Ldecided that HA. was claiming "through or under" HNZ in
the sense

ex;pre~ed_

in Tanning. The case can be analysed.

howeve..r.J~Lt.Umin.g

on

th.~

particular way in which HA framed its claim i:t.Ln.egligg.u..ce: OJUn~l.Y. hy reference to tb_e

L\327743484.2
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¥-Qn..tms.tual relationship between its relat~9 compam;: (Md Sl!ROli.e.rLHNZ~n th~ one
han_d.....a.nd Elin.t Ink,__o..n. the.._o_tlw. hand. As Nettle JA stated at [771. HA' s claim was
"cr#ic_a.l/J!_ dependent upon and derivqtive jj;p'!} the contractuqL. and __ common law
obligations all?ged to have been owed..." by Flint Ink to HNZ. The same point was
.em~d

by Mandie JA_ru_[l48_1.:JJ49J. HNZ was not a party to anY proceedings.

55. Properly understood. Flint Ink Ceven...ifJ;orrectly decided) is not authoritv for any general
proposition that a related company will be treated__as_a._pru:ty: to an arbitration agre_ement on
the "through or under" principle. The faG.ts oLEJinJ !n.k ha.Y.e no relationship
10

claims asserted against RHIO. HDIO and MQLO.
.iruiw~ndent

The..Ji~b.ility

~iJ!Lth.e.

of a knowing rec.ipi!;lnt is

of the liability of the defaulting fiduciary and is self-standing.

~~e_xt~m__tlm.t Flint]nk

might be understood to stand for a more general propQ.SiliQn.

that a related company sJ!eS "thr_ough or under" another comp.m:ryJru;rn.ly because they are
related~

then it would b_;;!,ve been, with respect incorrectly

decid~d.

This is discussed by

the Full Court at FC [3071-[3191.

57. As explained by the Full Court at FC

[~OQ]:f309J~..the

yictorian Court of A.P.o.eal placed.

reliance on the English decision of Roussel-Uclaf v GD Searle & Co Ltcf2 but it seeml!
20

that it was not drawn_jQ_j:.b_e. Q..Qll_rt's aJte.n1i.otLtbat th_e_Englis.lLCmn:Lof App_e.a.l had
overruled Roussel-Ucla((see CiWLLa.llifut~ v S_rJ...lldi.etP 3>.

58. Roussel- Uclaf v Searle had been cited_by this C-.Q:urt in Ta_rm{ng but not in circumstances
fu~t ~ugg_ypted

obiter endorsem®t of the proposition that a related company wilLh.e.

treated as a partv to an arbitration agreement on the "through or under' principle. As the..
Full Court observed at FC [3091. Roussel-Uclafwas cited in Tanning together with a New
Ze.a.lruld_case that distinguished it (Mount Cook (North/and) Ltd v Swedish Motor Ltd).24 .

I.h_e__Eu.lL Gourt._ c.orr.e.m:I.v
~rnen..11>

~cluded__th.atm.Rf2U.Hcl::.Udo.f was~..nsiste.ntm w.ith~

o(p_rinciple in Tanning CFC [309]-:[311 J).

::,,U27~1f,§R,2~,;,U2.Z§JJ,,6l9Y,q,~~,,B,~p,,6,4,t(~JiJ::U,
::'.I~,Q.QaJ,g~C:A=c,:;t~~~l4lt~;J7002LLLlo.Y~l~~~~J:Ll . l.7.

:!,nRa<U.l.NZJ,B,,],?,Q,
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~

Rmt2Q_Sed cross-appellants submit th_aLE.linJ/nk should be seen as an elaboration of

the principles stated in Tannin.JL(J;!t [4}). Flint Ink should. however. be seen as a decision
tha..t mm& on_its own particular facts and wrongly decided if it is to be understood as
.s.tmding.JbLJLl@J.eral proposition about the auulication of
principle to

t~hrough

or under"

relatec,Lpa_~

Part V:

Time for Oral Argument

3+.-60.

It is estimated that up to 1 hour will be required for oral argument if leave to

intervene is granted with permission to supplement the written submissions with oral
10

argument.

Dated: 20 A:ugust2l September 2018

1:::1!.uc;:;
oi 325~~~

Tel:
Fax: c57 3259 1699
Email: lfkelly@qldbar.asn.au

Terry Mehigan
Tel: 02 9232 6531
Fax: 02 9223 3710
Email: Mehigan@ 12thfloor.com.au
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WillLeMass
Tel: 07 3259 1602
Fax: 07 3259 1699
Email: wlemass@qldbar.asn.au
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SCHEDULE
HANCOCK MINERALS PTY LTD (ACN 057 326 824)
Second Respondent
TADEUSZJOSEF~ATROBA

Third Respondent
~ESTRAINT

10

RESOURCES PTY LTD (ACN 009 083 783)

Fourth Respondent

HMHT INVESTMENTS PTY LTD (ACN 070 550 104)
Fifth Respondent

ROY HILL mON ORE PTY LTD (ACN 123 722 038)
Sixth Respondent

HOPE DO~NS IRON ORE PTY LTD (ACN 071 514 308)
Seventh Respondent

20

MULGA DO~S mON ORE PTY LTD (ACN 080 659 150)
Eighth Respondent

GEORGINA HOPE RINEHART (IN HER PERSON CAPACITY AND AS TRUSTEE
OF THE HOPE MARGARET HANCOCK TRUST AND AS TRUSTEE OF THE
HFMFTRUST)
Ninth Respondent

HANCOCK FAMILY MEMORIAL FOUNDATION LTD (ACN 008 499 312)

30

Tenth Respondent

150 INVESTMENTS PTY LTD (ACN 070 550 159)
Eleventh Respondent

HOPE RINEHART ~ELKER
Twelfth Respondent

GINIA HOPE FRANCES RINEHART
Thirteenth Respondent

40

MAX CHRISTOPHER DONNELLY (IN IDS CAPACITY AS TRUSTEE OF THE
BANKRUPT ESTATE OF THE LATE LANGLEY GEORGE HANCOCK)
Fourteenth Respondent

MULGA DO~NS INVESTMENTS PTY LTD (ACN 132 484 050)
Fifteenth Respondent
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