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ROBERT THOMAS MAULONI
Thirteenth respondent

THOMAS JOHN MAULONI
Fourteenth respondent

MR ROBERT GRAHAM WHITE
Fifteenth respondent

MS ROBYN DORIS WHITE
Sixteenth respondent

STEPHEN JOHN CROSSLAND
Seventeenth respondent

DALE ALBERT CROSSLAND
Eighteenth respondent

ELIZABETH HAZEL DAWN CROSSLAND
Nineteenth respondent

RENATO DOVESI
Twentieth respondent

LINA DOVESI
Twenty-first respondent

WILLIAN DAVID MCGRATH
Twenty-second respondent

SHARON LESLEY MCGRATH
Twenty-third respondent

FIRST RESPONDENT'S SUBMISSIONS
PART I: INTERNET

1. These submissions are in a form suitable for publication on the internet.
PART II: ISSUES
2. The first respondent agrees with the statement of issues in paragraph 2 of the

submissions filed by the appellant (the State) dated 16 October 2014 (AS).
PART {li: SECTION 78B OF THE JUDICIARY ACT 1903 (CTH)

3. The first respondent does not consider that a notice under s 788 of the Judiciary Act
1903 (Cth) is required.
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PART IV: CONTESTED FACTS

4.

The facts are as stated in the Amended Special Case Stated in the Full Court of the
Federal Court filed 21 March 2014 (SC). Terms defined therein are used with the
same meanings in these submissions. The summary of facts set out in AS [5]-[21] is

not contested, but requires supplementation.

The nafure and extent of the native title rights that the Bar Barrum People hold in
relation to the special case land (unless extinguished by the Military Orders) involve
non-exclusive rights fo access and live on the land, to take and use its natural
resources, to protect places of traditional significance, and to derive physical and
spiritual sustenance from the land: SC [41] (Appeal Book (AB) 9-10).

The five Military Orders made under reg 54 of the National Security (General)
Regulations 1939 (Cth) {the Regulations) between 20 December 1943 and 1 June
1945 covered areas (ranging between 153 to 254 sq km) that included the special case
land. Each order described the relevant land as that piece of land edged on a plan
attached to the order, sifuated in the State of Queensland and “owned by the Crown”
or “being property of the Crown®.! The Crown land covered by the orders was subject
to a number of interests, including a mineral lease and (subject to any extinguishing
effect of the orders) the native fitle rights of the Bar Barrum People; SC [36] (ABS).

PART V: LEGISLATIVE PROVISIONS

7.

The applicable legislative provisions are as set out in the annexure to AS. The first
respondent adds (and annexes):

(1) Nafional Security (General) Regufations 1939 (Cth) regs 71-74, 79-79B;
(2) National Security (Supplementary) Regulations 1940 {Cth) regs 72-72A; and

(3) National Security (Hirings Administration) Regulations 1942 (Cth) regs 2-6,
12-17, 19-21.

PART VI: ARGUMENT

Summary

8.

The State’s case depends upon the proposition that native title was extinguished
because the Commonwealth took exclusive possession of the special case land

(AS [29], [38]-[44]) involving a right to exclude any and everyone fram the land for any

1

Annexures D (map of areas covered) and F~J (Military Orders) to the SC at ABS1-106.
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or no reason at all.2 The proposition depends upon two presuppositions. One is that
the existence of the Commonwealth's power necessarily implied the non-existence of
native fitle rights in refation to the land.? The other is that the native tile rights of the
Bar Barrum People are to be treated differently from the rights of others in relation to
the tand which, on the authority of the Minister of Stafe for the Army v Dalziel* were
impaired or diminished but continued to exist: cf AS [569].

The consequence of the State’s argument is that, after the war, other rights holders
were able to resume their use of the land, and the State regained its control of the land
as Crown land, but it was freed of the native title rights of the Bar Barrum People. That
extinguishment would be to the benefit of the underlying title of the State, but liability to
compensate for that clearing of State title would fall upon the Commonwealth: see
Regulations, reg 60D; Full Court (2014) 218 FCR 358 (FC) at [67]-{70] North and
Jagot JJ, and [117] Logan J.

This in itself suggests unsoundness in the State's argument. #t misfires for two related
reasons. First, the powers conferred upon the Commonwealth were directed to
prohibiting or restricting the exercise of rights of others to the land, but assumed the

continued existence of those other rights. The text, structure and context of the
statutory scheme indicate that, although impaired while the Commonwealth was in
possession, those other rights would continue, unless compulsorily acquired under
another law. Secondly, consistent with the nature of the defence power in s 51(vi) of
the Constitution and the terms of the National Security Act 1939 (Cth} (the Act), the
Commonwealth's powers to possess and use land under the Regulations were
conditioned and limited to defence purposes. There may have been an ability to

exclude any and everyone from the fand, but not for any or no reason at all.

The State contends that a detailed comparison between the Commonwealth’s powers
and the relevant native title rights is not required as it is well established that a right to
exclusive possession is inconsistent with native title; AS [29]. This attracts the criticism
made by Toohey J in Wik Peoples v Queensfand of the argument that the grant of
pastoraf leases conferred exclusive possession inconsistent with the continuance of

Western Australia v Brown (2014) 88 ALJR 461 at [36], [45]-{46], [55].

Brown {2014) 88 ALJR 461 at [38).

(1944) 68 CLR 261 esp 301 Wiliams J; see also Minister for Interior v Brisbane Amateur Turf Club (1949) 80
CLR 123 at 148 Latham CJ, 162 Dixon J, 163 McTiernan J agresing.
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14.

native title: “the proposition tends fo conceal the nuances thaf are involved'5 As in
Wik, those nuances require close attention to the sfatutory scheme. In a setting where
special statutory powers were created for the central government to secure the safety
and defence of the nation to meet the exigencies of war, to fasten upon use of the term
‘nossession” without further analysis is apt to invite error.

Extinguishment of native title: applicable principle

In Mabo v Queensland® and Mabo v Queensfand [No 2]7 the Court explained that the
question whether native title had been extinguished by legislative or executive action
focused upon the intention imputed fo the legislature or the executive: a plain and clear
imputed intention to extinguish was required. As French CJ and Crennan J observed in
Akiba v Commonwealth,? in this, as in other, areas: “Imputed legislative intention is,
and always was, a matter of the construction of the stafute.” Thus, as Brennan CJ said
in Wik, the “clear and plain intention” required to extinguish native title;®
... is not to he collected by enquiry info the state of mind of the legislators or
of the executive officer but from the words of the refevant law or from the
nature of the executive act and of the power supporting it The test of
intention fo extinguish is an objective test.
In the case of legislative or executive action prior to the declaration of the content of
the common law in Mabo [No 2] recognising native title, there was no prospect that the
action concerned would expressly state how it was to affect native title. As Gummow J
noted in Wik, the declaratory theory of the common law has the consequence that
courts are called upon to construe statutes enacted at times when the existing state of
the law was perceived to be opposite of that which it since has been held to have
been.® Accordingly, in respect of such prior legislative or executive action, it is
necessary to consider whether (and what) effect upon native title is implied.

The requirement that there be a plain and clear intention that native title be

extinguished' is consistent with the presumption — which now may be seen as an

(1996) 187 CLR 1 at 108, quoted in Westem Australia v Ward (2002) 213 CLR 1 at [177] Gleeson CJ,
Gaudron, Gummow and Hayne JJ.

(1988) 166 CLR 186 at 213 Brennan, Toohey and Gaudron JJ (Mason CJ and Wilson J agreeing).

{1992) 175 CLR 1 at 64 Brennan J (Mason CJ and McHugh J agreeing); see aiso at 111 Deane and Gaudron
J4, 195 Toohey J.

(2013) 250 CLR 209 at [30].

(1996} 187 CLR 1 at 85.

(1996) 187 CLR 1 at 179, 184.

To the same effect, that the extinguishment of native fitle must be “clearly established”; Yanner v Eaton (1999)
201 CLR 351 at [35] Gleeson CJ, Gaudron, Kirby and Hayne JJ,
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aspect of the “principle of legality” — against the interference with common law
rights.'2 That presumption applies to native title rights recognised by the common
law.'3 It was fo identify the requisite implication that the notion of inconsistency of rights
was employed. Thatis clear, for instance, in the reasons of Gummow J in Wik:14
The expression “clearly and distinclly” emphasises the burden borne by a
party seeking fo establish the extinguishment of subsisting rights not by
express legislative provision but by necessary implication from the provisions
of a statute. ... [t requires a comparison between the legal nature and
incidents of the existing right and of the stafufory right. The question is
whether the respective incidents thereof are such that the existing right

cannof he exercised without abrogating the statutory right. If it cannot, then by
necessary implication, the statute extinguishes the existing right.

This was emphasised recently by the Court in Western Australia v Brown.®

.. inconsistency is that state of affairs where “the existence of one right
necessarily implies the non-existence of the other’. And one right necessarily
implies the non-existence of the other when there is logical antinomy between
them: that is, when a statement asserting the existence of one right cannof,
without logical contradiction, stand at the same time as a statement asserting
the existence of the other right.

Thus, the majority of the Full Court below was correct to say that the criterion of
inconsistency is “an analytical tool" enabling objective legislative intention to be
ascertained that native title rights no longer be recognised by the common law:
FC [50}. Ascertaining the legal nature and content of rights that owe their existence to
statute will, as a matter of construction, be bound up with matters of legislative
intention {purpose).’® Precision in definition of the legal nature and content of the
statutory powers or rights said to be inconsistent with native title is an integral step in
the process of identification and comparison in application of the criterion of
inconsistency.” For a grant of a fee simple or leasehold interest, as known to the

general law, detailed identification and comparison may not be required because the

12

Clissold v Perry (1904} 1 CLR 363 at 373 Griffith CJ (Barton and O'Connor JJ agreeing); Greville v Wiiliams
{1906) 4 CLR 694; Wade v New South Wales Rutile Mining Co Fly Lid (1969) 121 CLR 177; American Dairy
Queen (Qld) Pty Ltd v Blue Rio Piy Ltd (1981) 147 CLR 677 at 682-3 Mason J (Gibbs CJ, Murphy, Aickin and
Brennan JJ agreeing); Clunies-Ross v Commonwealth (1884) 155 CLR 193 at 199-200 Gibbs CJ, Mason,
Wilson, Brennan, Deane and Dawson JJ; R & R Fazzolari Ply Lid v Parramatta CC (2009) 237 CLR 603 at
{42143 French CJ.

Akiba (2013) 250 CLR 209 at [24] French CJ and Crennan J. See also Wik at 249-250 Kirby J.

(1996) 187 CLR 1 at 185. See also at 125-126, 130 Toohey J, 247 Kirby J.

(2014) 88 ALJR 461 at [38].

Wilson v Anderscn (2002) 213 CLR 401 at [7] Gleeson CJ.

Brown (2014) 88 ALJR 461 at [33]-[34].
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comprehensiveness of the grant precludes anything but fotal extinguishment.®® But
unless the power asserted or right granted said to be inconsistent with the continued
existence of native fie is of that quality, further and detailed examination is required.

In particular, that the exercise of native title rights is to some extent prevented or

impaired may not demonstrate inconsistency of the kind which reveals an objective
legislative intention to extinguish. For the assertion of power or grant of rights to
extinguish native title, they must not merely be inconsistent with the exercise of native
title to some extent, but rather, must be “inconsistent with the native litle holders

continuing fo hold any of the rights or inferests which together make up native title" 19

The distinction between, on the one hand, the “continued enjoyment or unimpaired
enjoyment’ of native title, and on the other, impairment of that enjoyment but with
continued existence, was noted early in the Native Title Act Case, 0 and examined
more recently in Akiba?! and Brown.2

One circumstance in which the exercise of statutory powers that affect the exercise of
native title is not inconsistent with the continued existence of native title is where the
statute expressly preserves native fitle.® in such a case, native title and the
subsequent rights are not, in truth, inconsistent: to adopt the language in Brown,

statements asserting the existence of each can stand without “logical contradiction” 24

So too, it should be accepted that a iegislative provision providing for the exercise of
power or the grant of rights in respect of land which in express terms preserves prior
rights in respect of the land in general, without express mention of native title, is
effective to preserve native title rights. The general reference to rights in respect of the
land would, on orthodox principles of construction, be construed so as o encompass
rights of that kind which are subsequently recognised though they were unknown at the

20

21

2
23

24

Yanner v Eafon {1999) 201 CLR 351 at [108] Gummow J.

Fejo v Northern Terrifory (1998) 193 CLR 96 at [43] Gleeson CJ, Gaudran, McHugh, Gummow, Hayne and
Callinan JJ. See also Yanner v Eafon (1999) 201 CLR 351 at [35] Gleeson CJ, Gaudron, Kirby and Hayne JJ.
Western Ausiralia v Commonwealth (1995) 183 CLR 373 at 468.5 Mason CJ, Brennan, Deane, Tochey,
Gaudron and McHugh JJ.

{2013) 250 CLR 209 at [28] French CJ and Crennan J, [64] Hayne, Kiefel and Bell JJ,

{2014) 88 ALJR 461 at [64],

Ward (2002) 213 CLR 1 at {82} Gleeson CJ, Gaudron, Gummow and Hayne JJ: “Absent particular statutory
provision to the contrary, questions of suspension of one set of rights in favour of another do not arise”
{emphasis added). The Native Tifle Act 1993 (Cth} so provides: Ward {2002) 213 CLR 1 at [468] Gleeson CJ,
Gaudron, Gummow and Hayne JJ, quoted in Akiba (2013} 250 CLR 209 at [51] Hayne, Kiefel and Bell JJ.
{2014) 88 ALJR 461 at [38].
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time of enactment.® A law of general effect on any and every kind of existing inferest
in relation fo land will, as a matter of construction, embrace native title interests.2

Once it is appreciated that so much can be achieved by express preservation of prior
rights generally, it should be accepted that it can likewise be achieved, without express
words, but as a matter of the proper construction of the legislation at issue. As
Gleeson CJ said in Wilson v Anderson:?
A decision as fo whether an act, such as the grant of an estafe in land,
creates rights inconsistent with native fitle rights and interests, may turn upon
a question of construction of an instrument or of a statute pursuant to which
an instrument was made, Questions of construction and inferpretation are
bound up with the matter of intention.
None of this is fo fall into the error of relying on the subjective state of mind of those
whose acts are alleged to have extinguished native fitle. In this field,?® as for all
exercises in statutory construction,2® such matters are irrelevant. Nor is it to doubt the
central place of inconsistency of rights in the assessment of extinguishment3® Absent
inconsistency, there is no foundation for a conclusion that the extinguishment of native
title is necessarily implied. But whether rights are in truth inconsistent depends on more
than whether the concurrent exercise of the rights at a particular time is impossible.

The exercise of power under the Regulations did not extinguish native title

The conclusion of the Full Court majority, that the exercise of power under the
Regulations in respect of the special case land did not extinguish the native title rights
of the Bar Barrum People is, for the following reasons, correct. For present purposss,
it may be assumed, favourably to the State, that the Commonwealth took possession
of the whole of the land the subject of each Military Order simply by its making.

25

%
v
i)

2

30

See, eq, Lake Macquarie SC v Aberdare CC (1970) 123 CLR 327 at 331 Barwick CJ (Menzies J agresing).
See recently Chubb Insurance Co of Australia Lid v Moore {2013) 302 ALR 101 (NSWCA} at [81]-{86] Emmett
JA and Ball J (Bathurst CJ, Beazley P and Macfarlan JA agreeing}. See further Herzfeld, Prince and Tulley,
Interpretation and Use of Legal Sources (2013) at [25.1.900]-{25.1.960].

See, eg, Ward (2012) 313 CLR 1 at [278] Gleeson CJ, Gaudron, Gummow and Hayne JJ.

(2002) 213 CLR 401 at [7].

Ward {2002) 213 CLR 1 at [78] Gleeson CJ, Gaudron, Gummow and Hayne J¥; Akiba (2013) 250 CLR 209 at
[62] Hayne, Kiefel and Bell JJ; Brown (2014) 88 ALJR 461 at [33].

See, &g, R v Boffon; Ex parte Beane (1887) 162 CLR 514 at 518 Masan CJ, Wilson and Dawson JJ; Saeed v
Minister for Immigration & Cifizenship (2010) 241 CLR 252 at [31]-{32] French CJ, Gummow, Hayne, Crennan
and Kiefel JJ.

Akiba (2013) 250 CLR 209 at [35] French CJ and Crennan J, [52] Hayne, Kiefel and Bell JJ; Brown (2014) 88
ALJR 461 at [33],
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The Regufations acknowledged the continued existence of other rights

The Act made provision for the safety and defence of the Commonwealth during the
then present state of war (long fitle). The Act could operate no longer than six months
after the war (s 19).%! The effect of the Act was therefore necessarily iemporary, albeit
of indefinite duration. It was thus always in contemplation that things affected by the
Act would in the future cease fo be so affected.

That is unsurprising, given the nature of the defence power in s 51(vi) of the
Constitution as a legislative power described not by reference to a subject matter or
activity, but by reference to purpose or object.3 The power is at its broadest during a
time of war, but both the occasion for such extraordinary measures, and the
constitutional power that supported them, would diminish after the cessation of

hostilities, a point illustrated by the “winding up” cases in post-war transition 3

Thus, the power to make regulations was for the purposes of securing the public safety
and defence of the Commonwealth, and for the more effectual prosecution of the war
(s 5). As detailed further below, exercise of the powers in reg 54 to take possession of
and use land, and to prohibit or restrict others from using land, were similarly
conditioned as to these defence purposes. The purposive nature of the defence power
consfrained both laws made in reliance on s 51(vi) of the Constitution and the exercise

of administrative powers under such laws.3

In terms, the regulation making power excepted the acquisition of interests in land from
the reach of the regulations (s 5(1)(b)). Power to compulsorily acquire land remained
governed by the Lands Acquisition Act 1906 (Cth). Upon exercise of that power,
interests in acquired land would be discharged, that is, extinguished (s 16).3

That was not so for land which the Commonwealth did not acquire but in respect of
which it simply took possession pursuant to the Regulations. Treatment of pre-existing

rights during the pendency of the Commonwealth’s possession of land, and afterwards,

A
2
3
34

35

Section 19 so provided following ifs amendment by the Nafional Security Act 1940 (Cth).

Stenhouse v Coleman {1944} 63 CLR 457 at 471 Dixon J.

See generally Colling v Hunfer (1948) 79 CLR 43 at 81—-83; Queansland Newspapers v McTavish (1951) 85
CLR 30 at 47-48; Sawer, “Defence Power of the Commonwealth in Time of Peace” (1946) Res Judicata 214,
Murphyores Inc v Commonwealth (1976) 136 CLR 1 at 11-12 Stephen J. See also Zines, The High Court and
the Constitution (5th ed, 2008) at 305, citing Dawson v Commonwealth (1946) 73 CLR 157.

Section 15 of the Lands Acquisifion Acf was modified by other regulations made under s 18 of the Nafional
Security Act dealing with nofification of the purposes of an acquisition: National Security (Supplementary)
Regulations 1940 {Cth) reg 72A considered in Grace Bros v Commonweaith (1946) 72 CLR 268,
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was thus a component of the scheme. The Regulations made it clear that the taking of

possession of land did not destroy any prior rights in relation to the land. For example:

{1 reg 54{2)(b) expressly permitted the Minister to prohibit or restrict “the exercise
of rights” relating fo the land enjoyed by any person in connexion with the
taking of possession or use of the land pursuant to reg 54(2);

(2) reg 54(3) required the provision of information on request by the owner or
accupier of land — the better construction being that this generally expressed
obligation continued after the Commonwealth assumed possession;

(3) reg 60D(1)(a) referred to the payment of compensation to any person “who
has suffered or suffers” loss or damage in relation to any property “in which he
has, or has had, any legal interest or in respect of which he has, or has had,
any legal right"; and

(4) the proviso to reg 60D(1) dealt with compensation for interference with rights
“of a continuing nature”, and enabled a claim to be made after “the interference
ceases’.

More generally, reg 55AA envisaged that after the exercise of the powers conferred by
regs 53 (work on land), 54 (possession of land} and 55 (use of land), the land
concermned might later be compulsorily acquired under another law of the
Commonwealth. This was facilitated by the National Security (Hirings Administration)
Regulations 1942 {Cth) conferring power on a "Hirings Committee” to recommend
when land the subject of a *hiring” should be compulsorily acquired (regs 14(h), 17(b)).
Those Regulations defined a *hiring” to mean the exercise of any power under regs 53,
54 or 55, The term is apt to describe what was involved, that is, the requisition of land
temporarily for defence purposes, the requisition of property other than land being
covered by reg 57. Powers of that kind have a long history, some of which was
mentioned by Latham CJ in Dalziel, involving the taking of possession of land without
acquisition of any interest apart from possession and the right to use the land so taken
for specified emergency purposes.

% (1944) 68 CLR 261 at 279-282. In Australia, see eg War Precautions Act 1914 (Cth), War Precautions

Regufations 1915 {Cth). Regulation 4(a) and {b) gave power to take possession of land and buildings for
certain mifitary purposes and reg 4(f) authorised the doing of any other act involving “interference with private
rights of property" for those purposes. H is not presently necessary to chart the history of the prerogative in
this regard, but see generally, Renfree, The Executive Power of the Commonwealth of Australia (1984) at
463-5. In the United Kingdom, see Haisbury’s Laws of Engfand Third Edition Vol 10 [433] deafing with the
Defence (Generaf) Regulations 1938 {UK) mentioned further below.

10
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29.

in this light, in Dalzie! Williams J observed that the effect of reg 54 was that:¥

The Commonwealth entered into possession of the land, not at the invitation
of any such person, but in invitos all persons by virtue of a stafufory right
which overrides any rights fo possession vested in any of them,

And:
It is true that the entry info possession by the Commonwealth does not
determine any estate or interest in the land, so that in the present case the
Bank of New South Wales continues to be the owner of the land in fee simple
and the respondent continues o be a tenant of the Bank of New South Wales
from week to week, but the rights of the bank and of the respondent only
continued to exist subject fo the statutory right of the Commonwealth to take
possession of the fand and to use it for the purpose authorised by the
regulations.

As later held in Minister for Interior v Brisbane Amateur Turf Club,* the consequence

was that, during the pendency of the Commonwealth's possession pursuant fo

reg 54(1), the owner of the [and could grant a new lease and the tenant was entitled to

compensation from the Commonwealth for being kept out of possession. 0

The point is not simply that the Commonwealth’s rights were temporary {cf AS [49]),
although in Dalziel Starke and Williams JJ correctly described what was involved as
“temporary” possession.! What presently matters is that the fact that the powers
asserted by the Commonwealth would not last longer than the war meant that pre-
existing rights had to be addressed, so that their position was known once the war
ended — and they were dealt with in terms which made it clear that they were fo be
preserved. The Full Court majority was thus correct to characterise the scheme as
disclosing an objective intention wholly to the contrary of that required fo establish the
extinguishment of native title (FC [52]). As the majority said (FC [52)):

it is apparent that the objective intention of the Commonwealth was that alf

rights and interests in the land should yield to the Commonwealth’s exclusive

possession for the duration of the Commonwealth’s exercise of power under

reg 54 but should otherwise continue and found rights of compensation for
the interference of those rights thereby resufting.

kT

(1944) 68 CLR 261 at 300.

Citing Minister of Health v Bellotfi {1944} 1 All ER 238 at 240-241 dealing with the taking of possession under
regulations in fike terms made under the Emergency Powers (Defence) Act 1939 (UK).

(194%9) 80 CLR 123. See esp at 148 Latham CJ, 161-2 Dixon J.

As Barwick KC said in argument in this Court, possession under reg 541} “operates in effect as a restriction
on the title": Minister for the Army v Parbury Henty & Co Ply Ltd (1945) 70 CLR 459 at 466.

{1944) 68 CLR 261 at 290.5 Starke J, 298.7 Williams J.

11
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It was in this context that the majority observed, correctly, that the Commonwealth was
not the holder of “radical title” to the special case land (FC [51]). Criticism of this
observation by the State (AS [46]-[47]) is misplaced. [t did not suggest that the position
as fo extinguishment differed as between land in respect of which the Commonwealth
held radical title {ie in the Territories) and that in respect of which it did not (cf AS [47]).
Rather, the observation emphasised that the Commonwealth's exercise of power was
“indifferent to the nature and extent of pre-existing interests which might be held in
relation to the land”, i.e. the pre-existing interests which may have been granted by the
holder of radical title, in this case the State of Queensland,*? and pre-existing interests
not derived from the Crown, being the native title rights of the Bar Barrum People.

The context that the Commonwealth was not the holder of radical title to much of the
land in Australia in respect of which the Regulations mignt operate, points up another
way in which the preservation of existing rights was consistent with previous principle
and practice. A change in sovereign control over territory is presumed not to
extinguish pre-existing rights.# Likewise, absent particular statutory provision, the
acquisition by the Commonwealth of Crown land within a State or Territory is presumed
to be concerned with taking the title of that other polity and would not be read as
destroying third party rights.* The assumption of possession by the Commonwealth
was, in substance, akin io these matters, in taking control of land described in the

Military Orders as land “owned by the Crown” or “being property of the Crown”.

The contextual point, that the Commonwealth was not the holder of radical fitle to
much of the land in respect of which the Regulations might operate including the
special case land, is related to the rejection of a further argument made by the State.
The State seeks to distinguish the effect of the Regulations on native title rights and
other pre-existing rights by arguing that the latter are subject to the "non-derogation
principle” whereas native fitle is not, and that, in accordance with that principle and in
confrast to native fitle, the taking of possession by the Commonwealth “would be
presumed” not to have extinguished existing interests in the land, such as the tenancy

of Mr Dalziel (AS [60]). The argument, as stated, demonstrates the irrelevance of the

2 |n the case of the special case land, a pastoral holding fease had been granted pursuant fo the Pasforal

Leases Act 1869 (QId} and mineral leases had been granted under the Mining Act 1862 (Qld) and the Mining
Act 1898 (Qid) (SC [17] at ABB),

4 Native Titfe Act Case (1895) 183 CLR 373 at 422, 433 Mason CJ, Brennan, Deane, Tochey, Gaudron and

McHugh JJ.

4 Newcrest Mining v Commonwealth (1897) 190 CLR 513 at 628-629 fn (360) Gummow J, comparing

Commonwealth v Maddalozzo (1980} 54 ALJR 289 af 2080; 20 ALR 161 at 165 Mason J.

12
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principle; there could be no presumption as against the Commonwealth given it was
not the grantor of any interest. The principle that the Crown is not competent to
derogate from a grant once made absent statutory authority®® depends on grant by that
grantor 48 Pre-existing interests granted by the State were in no different position to
native title: each was a pre-existing right not granted by the Commonwealth. The non-
derogation principle provides no basis to distinguish the position of nafive title.

These contextual points are neither irrefevant nor unimportant given that the inquiry is
about the legal nature and content of the power to “take possession” created by
reg 54(1). After all, if one searched for general law analogues, OW Holmes reasoned
that to gain possession, one must stand in a certain physical relation to an object and
to the rest of the world, and have a certain intent. The physical relation to others is
simply “a relation of manifested power co-extensive with the inten{’. The certain intent
is "self-regarding”, to hold and assert control for one's own benefit in furtherance of
self-interest.4” These atiributes are lacking in a scheme for the temporary intrusion on
the rights of individuals for the purposes of national defence and public safety to meet
the exigencies of war. The object is actually protective, rather than destructive, of
property rights, including native title 48

In the end, the State’s argument is reduced to the proposition (advanced by the Full
Court minority} that there is "nothing on the face” of the Act, the Regulations or the
Military Orders which "manifested any intention to preserve any native title”; AS [62];
FC [115]. The argument is curious given the criticism by the State of the majority's
reference to legislative intention; and it is contrary to the proposition that a statute
ought not be construed as extinguishing common law property rights, including native
title rights recognised by the common law, unless no other construction is reasonably
open.®® That aside, what was apparent {and on the face) of the statutory text and
structure was that rights generally in relation to land were preserved. “{The equality of
all Australian citizens before the law"$? demands that, absent a true basis to distinguish

45

46

47

48

49
50

Mabo v Queensiand {No 2} (1892) 175 CLR 1 at 64 Brennan J; Mative Title Act Case (1985) 183 CLR 373 at
439 Mason CJ, Brennan, Deane, Toohey, Gaudron and McHugh JJ.

Nelson v Walker (1910) 10 CLR 560 at 572 Griffith CJ, 591-592 Higgins J. See generally North Charterland
Exploration Co (1910) Ltd v The King [1931] 1 Ch 169; Singh v United Provinces [1946] AC 327 (PC).

OW Helmes, "Possession Note" (1878) 12 American Law Review 688 at 699, 701; Gray and Gray, Elements
of Land Law (5th ed, 2008) at [2.1.17], [2.1.20].

Hayes v Northern Territory (1999) 97 FCR 32 at 139 re declaring a place to be prohibited under reg 4.

Akiba {2013) 250 CLR 1 at{24] French CJ and Crennan J.

Mabo [Ne 2j (1992) 175 CLR 1 at 58 Brennan J; see also Wurridjal v Commonwealth (2009) 237 CLR 309 at
[122] Gummow and Hayne JJ.
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native title, it is to be treated as other rights in relation fo land. No true basis for
distinction has been identified by the State.

The “possession” asserted

The State relies heavily upon the proposition that the effect of the Military Orders was
to confer upon the Commonwealth a right of "exclusive possession” in respect of the
spectal case land {AS [29], [38]), and seeks to rely on cases involving the conferral of
exclusive possession on the holder of an estate in fee simple’t or a lease’? fo support
the contention that native title was extinguished. These submissions fail to pay
sufficient regard to the particular staiutory scheme. As Starke J said in Dalzief:5
Nothing is gained by comparing the right given by reg 54 fo the
Commonwealth with various estates or inferests in land of limited duration or
with rights over the land of another recognized by the law, for it is a right
created by a statutory regufation and dependent upon that regulation for its
operation and effect,
The State seeks to extract from Dalziel propositions that the rights conferred by reg 54
were “proprietary” (AS [37])** and that the possession taken by the Commonwealth
was “exclusive of the rights of all others”: AS [38].55 However, in Dalzief these notions
were bound up with rejection of the Minister's submission that because Mr Dalziel
retained his weekly tenancy and the Bank its fee simple, there had been no taking of
any recognised interests in the [and, and therefore no acquisition of property for the
purposes of s51(xxxi} of the Constitution. The submission was rejected, in part,
because the Commonwealth seized Mr Dalziel's right to possession under his lease
while leaving him with the “empty husk” of tenancy.® Hence, in the Bank
Nationalisation Case, Dixon J took Dalzie! to mean that s51(xxi) extends to
‘innominate and anomalous” interests, and is not confined to property as understood
by the general law.57

51
52
53

35
56
57

Fejo v Narthem Terrifory (1998) 195 CLR 96.

See, eg, Ward (2002) 213 CLR 1 at [355]-{357] Gleeson CJ, Gaudron, Gummow and Hayne JJ.

{1944) 68 CLR 261 at 220. So, in Minister of Agriculfure and Fisheries v Matthews [1250] 1 KB 148 it was held
in relation o the equivalent British regulation (discussed further helow) that the Minisier had no power fo
create a tenancy, as apart from possession he had no interest in ihe land. He could only pass on what he had,
use of the land, ar part with possession, or make a contract for the stafutory occupation or use of the land: see
[1950] 1 KB 148 at 151-153 Cassels J,

Citing (1944) 68 CLR 261 at 286.5, 289 Rich J, 290 Starke J, 299 and 305 Williams J.

Citing (1944} 68 CLR 261 at 285-286, 289 Rich J, 290 Starke J, 301-302, 305 Williams J.

(1944) 68 CLR 261 at 286.5 Rich J. To like effect Willlams J at 305.4.

Bank of New South Wales v Commonwealth (1948) 76 CLR 1 at 348, see the account of the two cases in JT
International v Commonwealth (2012) 250 CLR 1 at [120}-[126} Gummow J.
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37. Be that as it may, a close analysis of the statutory scheme here does not support the
analogy sought to be drawn by the State. First, for the reasons above, a proper
construction of the statutory provisions reveals that they were objectively intended to
preserve pre-existing rights. Whether, during the pendency of the Commonwealth's
possession, it was properly to be described as "exclusive possession” is therefore
samething of a distraction. Although "possession” generally denotes more than mere
occupancy in fact, and by its nature implies exclusion, nevertheless, what is always
involved in use of the term is a conclusion of law defining a particular refationship of
control that may have variable content. In a general law sense, the adjective
"exclusive” may add nothing.® However, a legislature may create a power to "take
possession” that has different qualities. The creation of such a power does not
necessarily imply the non-existence of other rights to the land.

38. Secondly, while reg 54(2)(a) confers upon the Minister power to do things as if the
halder of an unencumbered interest in fee simple, that notional or fictional (“as if")
device is, contrary to the State's submission (AS [50]), conditioned and limited by
purpose. Also, the very presence of the device in reg 54{2)(a) confirms that the
possession taken under reg 54(1) is not the same as a general law right to exclusive
possession. This part of the State’s argument recognises that to make good the
proposition that the Commonwealth asserted a right of “exclusive possession”, it is
necessary to demonstrate that there was power to exclude any and every one from the
land for any or no reason at all: AS [51].9° Regulation 54(2)(a) simply does not achieve
that. The fegal fiction it incorporated, conditioned by purpose, ought not be construed
as having a legal operation beyond that required fo achieve the object of its
incorporation®® which, as Williams J noted in Dalziel, was to confer upon the
Commonwealth “for purposes of defence" the right to do in relation fo the land what a
fee simple holder could do by virtue of that interest.&!

39. It may well be accepted that under reg 54 rights holders other than the Commonwealth
(native title and non-native tifle) could be excluded from the land irrespective of what
might be their purpose in seeking to enter it: cf AS [51] last sentence. In that sense, the

position of the Commonwealth was different to the position of the holders of mineral

o

8 See generally, Gray and Gray, Elements of Land Law (5th ed, 2008) at [2.1.6]-[2.1.10].
9 Citing Brown (2014) 83 ALJR 461 at [46].

Wellington Capital Limited v ASIC [2014] HCA 43 at [51] Gageler J.

1 (1944) 68 CLR 261 at 3014

@
=
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leases considered in Ward and Brown, where the right which they held was to exclude
others from using the land for mining purposes.

That, however, does not demonsfrate that reg 54 conferred power on the
Commonwealth to exclude others for any or no reason at all, being the requisite quality
of an interest that carries with it a right on the part of the holder of the interest to
exclusive possession of land.52 As already noted above, given their constitutional
underpinnings, both the Act and the Regulations permitted the exercise of power only
for defence purposes. Thus:

(1) reg 54(1) permitted the taking of possession of land if the Minister considered
it "necessary or expedient so to do in the interests of the public safety, the
defence of the Commonwealth or the efficient prosecution of the war or for
maintaining supplies and services essential to the [ife of the community”;

(2) reg 54(2) permitted the use of land while in the possession of the
Commonwealth pursuant to reg 54 for a purpose the Minister “thinks expedient
in the interests of the public safety or the defence of the Commonwealth, or for
maintaining supplies and services essential to the life of the community”; and

(3) the power of the Minister to do, or authorise the doing of, things in reg 54(2)(a)
and to prohibit or restrict the exercise of rights relating to the land in reg
54(2)(b) could only be exercised “as far as appears to him to be necessary or
expedient in connexion with the faking of possession or use of the land in
pursuance of this sub-regulation”, and hence was subject to the limitation as to
purpose specified in reg 54(2).

Thus, the exercise of rights as if the holder of an estate in fee simple pursuant to
reg 54(2)(a), and the prohibition of the exercise of rights by others, were both limited
and conditioned as to purpose. As Latham CJ put it in Dalzief,%3
The rights of the Commonwealth are fo take and remain in possession of the
fand and fo use it for the purposes of defence. In such use, but only for the

purposes of such use, the Commonwealth has the rights of an owner in fee
simple.

62 Fejo v Northern Territory (1998) 195 CLR 96 at [47).
63 (1944) 68 CLR 261 at 278; to like effect Wiliams J at 301.7. Although a challenge to the validity of taking

possession under the British equivalent by reference to purpose failed in Metropolitan Borough and Town
Clerk of Lewisham v Roberts, the case proceeded on the basis that the powers were so limited and
reviewable: see [1949] 2 KB 608 at 620 Bucknilt LJ and 630-631 Jenkins LJ holding the authority had not
mistaken its powers, 624-626 Denning LJ in dissent,
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There is therefore a fundamental difference between the powers created by reg 54 and
rights conferred on the holder of an estate in fee simple or a common law lease. The
Minister did not have “the unqualified right to exclude any and every one from access
fo the land, for any reason or no reason’.® The Military Orders could not validly
operate beyond the Regulations.#

The State’s submissions to the conirary (AS [50]-[51]) should therefore be rejected.
So too its reliance (at AS [54]) upon the quoted observations in Brown® to contend
that, at the moment the Military Orders were made, none of the native title rights of the
Bar Barrum People could be exercised. For one thing, nothing in those observations
should be taken to suggest that the preclusion of the exercise of native title rights
demonstrates their non-existence: for the reasons above, that is not so. In any event,
the reason that the mineral leases in Brown did not preclude the exercise of the native
title rights was because the mineral lease did not entail the grant of a right to exclude
anyone from the land for any or no reason. Thus, the existence of the rights granted to
use the land for particular purposes (whether pastoral, mining or other purposes) did
not necessarily imply that the native fitle rights could no longer exist.8” No different
state of affairs is involved here.

The Commonweaith did not take possession of the special case land merely by
the making of the Military Orders

If, contrary to the submissions above, the Court concludes that the Commonweatth’'s
taking possession of land pursuant to the Military Orders would extinguish nafive title, it
is necessary to determine whether the mere making of an order constituted taking
possession of the tand which it described. For the following reasons, the Full Court
majority was correct to conclude {(FC [64]) that it did not.

First, reg 54({1) confers a power to “take possession” and refers to directions being
given "in connexion with the taking of possession of the land". It does not refer to
directions being given “fo effect’ the taking of possession or possession being taken

oy

4

o
o

Brown (2014) 88 ALIR 461 at [46).

o

Shrimpton v The Commonvwealth {1945} 68 CLR 613 at 629-630 Dixon J; Dawson v The Commonwealth
{1946} 73 CLR 157 at 181-182 Dixon J.

{2014) 88 ALJR 461 at [57).

(2014) 88 ALJR 461 at [55]-{57].
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"by the directions". The formulation is different from other regulations, which refer to
steps being taken "by order” %

Secondly, reg 54(2) refers to land being in possession of the Commeonwealth “in
pursuance of a direction given under” reg 54. It does not speak of land being in
possession of the Commonwealth “by reason of” or “by” such a direction. Rather, it
contemplates that, after the direction, further action must be taken “in pursuance” of
the direction for the Commonwealth to take possession of the land. The taking of
possession in pursuance of such direction was facilitated by the conferral of rights to
enter and inspect land for the purpose of exercising any of the powers conferred by
reg 54 (see reg 56), together with powers to affix notices on and enter premises for the
purpose of exercising any power conferred by the Regulations (reg 72} and to compel
information from owners or occupiers (regs 54(3), 71, 73-73A}, as well as search and
entry powers for suspected offences under the Act (regs 79-79B).%9

Thirdly, a construction of reg 54(1) requiring more than simply the making of an order
interferes less with the interests of individual rights, consistent with an expressed
object of the Act.”® Failure to comply with the Regulations or orders made under them
was an offence under s 10 of the Act.” That presupposed an ability to comply, which in
furn required some act by the Commonwealth that manifested (or communicated) the
taking of possession to affected persons, such as the affixing of notices and enfry onto
premises under reg 72. That is more readily achieved if the Commonwealth was
required io take some step beyond the mere making of an order to assert its
possession of the land. The contrary construction put by the State would mean that the
mere making of an order, without more, would make use or occupation by the holder of
an inferest in the land a criminal offence. In the absence of unmistakeable and

unambiguous language,’2 the majority construction should be preferred.’®

€8
69
70

74

12
&)

See regs 53, 55, 47, 59, 60, 61, 62, 64 and 66.

A “war offence"” within the search and eniry provisions included an offence under the Act - reg 3(1).

Second Reading Speech fo the Nafional Security Bill 1938 (Cth), Commonwealth, Parliamentary Debates
(Hansard), House of Representafives, 7 September 1939, p 164: "whatever may be the extent of the power
that may be taken fo govern, to direct, and to control by regulation, there must be as fittle interference with
individual rights as is consistent with concerted national effort.

The circumstance that the Act contains a penal provision is part of the context and therefore relevant to
construction: Alcan (NT}) v Commissioner of Revenue (NT) (2009} 239 CLR 27 at [57] Hayne, Heydon,
Crennan and Kiefel JJ.

Coco v The Queen {1994) 179 CLR 427 at 437-438 Mason CJ, Brennan, Gaudron and McHugh JJ.

Beckwith v The Queen (1976) 135 CLR 569 at 576 Gibbs J; Waugh v Kippen (1986) 160 CLR 156 at 164-165
Gibbs CJ, Mason, Wilson and Dawson JJ,
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Fourthly, the Full Court majority conclusion is consistent with Australian authority. In
Dalzief, Williams J distinguished between the "notice in writing" — the order — dated
5May 1942, and the date the Commonwealth “entered into possession of the land” on
12 May 1942.7 Philp J in the Supreme Court of Queensland in Re Fisfh Steam Laundry
Pty Lid appears likewise to have thought that the mere making of an order did not
constitute taking possession:”s his Honour referred to an order under reg 54 dated
18 February 1943 by which the Minister's delegate “purported to take possession” and
the agreement of the parties that “actual possession” was not taken until 1 March

1943. It was from the latter date that his Honour fixed compensation.’

Fifthly, the Full Court majority conclusion is consistent with British authority. [n James
Macara Ltd v Barclay,”” which concerned a provision equivalent to reg 54,78 the Court
of Appeal rejected the contention that actual entry into the land was required to
exercise the power, but did not suggest that the mere making of an order was
sufficient. Rather what was required was:™

... hotice which fairly brings to the mind of the person affected that the power

is being exercised. A present intention stated to be exercised and
communicated to the persons concerned is sufficient.

Denning LJ subsequently explained in Mefropolitan Borough and Town Clerk of
Lewisham v Roberts®® that whether the giving of notice of itself puts the Crown in
possession will depend on the circumstances, such as whether the land is occupied.

Sixthly, as the Full Court majority observed, power under reg 54(1) might be exercised
in relation to all types of land: urban, rural, occupied, unoccupied and so forth FC [64].
As Lord O'Hagan noted in The Lord Advocate v Lord Lovat, what is involved in
assuming (taking) the possession of a piece of land;®!

...must be considered in every case with reference fo the peculiar

circumstances ... the character and value of the property, the suitable and
natural mode of using it, the course of conduct which the proprietor might

74
75
76
77
78
79

8)
8

{1944) 68 CLR 261 at 297; see also Latham CJ at 270.8.

[1945] StR Qd 96 at 98-98.

[1945] StR Qd 96 at 100, 103.

[1945] 1 KB 148 (CA).

Defence (General) Regulations 1939 (UK), reg 51, the text of which is set out in the headnote.

[1945] 1 KB 148 (CA} at 154 Uthwatt J (for the Court). See also Cook v Taylor [1942] 1 Ch 349 at 352-353
Simonds J (possession of land taken under reg 51 when notice served and keys taken by requisitioning
authority}.

[1949] 2 KB 608 (CA) at 623.

(1888) 5 App Cas 273 at 288 quoted and applied in Kirby v Dowderoy [1912) AC 599 at 603 (PC) regarding a
morfgagee “obtaining possession” in the case of "wild land” in British Columbia.
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reasonably be expected to follow with a due regard to his own interests; all
these things, greatly varying as they must under various conditions, are to be
taken into account in determining the sufficiency of a possession.

To obtain (or take) possession is usually understood as involving an act that manifests
physical exclusion.? Thus, everything depends on the nature of the property and the
nature of the acts. Precisely what is required to take possession of land will depend on
the facts, which are lacking in the special case: see SC [34]-[35] (ABS).

Orders

51.  As the Full Court majority was correct to conclude that the taking of possession by the
Commonwealth of the special case land pursuant to the Military Orders did not
extinguish nafive title, both questions 3(a) and (b) of the special case were rightly
answered "no” and the appeal should thus be dismissed.

52.  Alternatively, if taking possession in pursuance of the Miiitary Orders could extinguish
native title, their mere making did not constitute possession, and question 3(a) was
thus still correctly answered "no”. There would remain an issue as fo the extent of
special case fand of which the Commonwealth in fact took possession but that cannot
be determined on the facts in the special case. Accordingly, the appeal would be

allowed to the extent that question 3(b) would be answered “inappropriate to answer”.

53.  The grant of special leave was on terms that the costs orders below should not be

disturbed and that the appellant pay the first respondent’s costs in any event.

PART Vil: ESTIMATE

4. The first respondent estimates that it requires 1.5 hours to present its oral argument.

6 November 2014

Sturt Glacken Perry Herzfeld

Owen Dixon Chambers West Eleven Wentworth Chambers

T:03 9225 8171 T: 02 8231 5057

F: 03 9225 6787 F: 02 9232 7626

E: glacken@vicbar.com.au E: pherzfeld@wentworthchambers.com.au

82 Taftersall's Hotel Penrith Ply Ltd v Permanent Trustee Co of NSW Lid (1942) 42 SR (NSW) 104; Consolidated
Development Ply Lid v Holt {1986) 6 NSWLR 607 at 619-20 Young CJ in Eqg on re-eniry to a lease. See also
Powell v McFarlane (1979} 38 P & CR 452 at 471, 475 Slade J regarding a claim for adverse possession,
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REGULATIONS.— .

(2.) Where any premises have baen closed in purseance of this
regulation, the ozenpier or other person having contvol of the premises
shalt noi, during the period of such closure, oceupy or control any other
premises for the purpose for which Le oetupied or contralled the
prowiacs which have been closed, except with thoe consent of the Minister
or ¥ person thereto authorized by the Minister.

(4. .\ pursen shall not, except with the consent of the Miniser
or a person therato mlihnuzed by the Miniutev, enter any promises
whieh have Leer closed in purswance of ihis r.-gu‘ancm

71.—(1.) Nolwithsianding anyihing contained in any lsw of the
Commonwenlth, or of any State or Territory of the (,-ummon'.vnailh and
without prejudice te any spueial provisions coutained in these
Regulations, any person shall, on being vequired by a Minister® or
% person thercto anfhovized by il ’vlzms(c." so o do, furnish or produee
to that Minister ov the person specified in the requirement any informa-
tion or article in his possession as is 20 speeifled, being informasion or
ax irticle which the authority or persen making the requirement eon-
siders it necessary er expedient in the interesis of the publie safety.
the defynec of the Commonwealth or the efficignt prosecution of the war
Lo o.ﬂ‘am ar etamme

{1a4.) In ony prosecution for a contravention of the last preced-
ing sub-regulation in respeet of the failure of the defendant ro Turnish
infarmation or t¢ preduce an article in accordance with a reqmrE‘nent
by the Miuister or other persom, the avermeni of the prosecuiion
contained in the information or complaint that, at the time of malking
the requirement, (he Minister or the person who made the requiremesnt
considered i neressary or expedient in the interests of publie safaty.
the defence of the Commonwezlth or the cfficieni prosceution of the
war to obtain the information or examine the artiele shall he prime
facte avidence of the matter averred.

{1a.) Notwithstanding any osth or declaration made by him,
parsan shall nol, by reason of anything done in pursutinee of sub-
regulation (1.) of this regnlution, be guilty of any offence.

(2.} Any person uthorized in that behalf by a Minister shall at
all times have full and free access to all buildings, places, hooks, doev-
ments and other papers for suy of the purposss of these Regulations,
and [or that purpose may make exiracts from or coples of any such
hooks, docwinents pud papers.

72 Any consteble, any Commonwealth officer, or any person thereio
swthorized by a loeal governing auwthority, may, for any purpose con-
peeted with the defence of the Commonwenltl, the prosecution of the
war, the seeuring of the public safety, or the maintenanee of supplies
and services essential to the life of the wmmumiy, affix any notice to,
or ennsn any notice to be displayed on, any premises, vehicle or \'rzssal
and anay, for the purpose of exereising wuy power confevred by th
praseding provisions of 1his regulation, eu!r,r ny premises ad any tmu-
aud where nny vonstable or any surh oflicor or person affixes a nolice.
or causes ¢ noties do be displayed, in pursugnee of this regulation, o
person other than n constable or such an offienr or person, ns the case
may he, shall not remove, alter, deface or obliterate the notica,

* St requuement n-latiug to hoating wnd cooking appliunces (G‘uzzfu, ard oy, 1043, p. G20).
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General, - 433

73. A person shsall not— Talie

. . K statementy,
€z) in answer to sny question asked in pursuance of eny substituted by

regulation made under the Act or of any arder mede under 943 Ro. 57
eny such regulation; or

(b} in any 2ccount, elaim, deciaration, estimate, retura or other
dogument made or sebmitted by him in pursusznee of any
such regulation or. order,

make any siafernent, or furmish any information, which he kaows or
hes veasonable cause to believe io be falee in a material partisular,

734—(1.) A person shall not knowingly produce or present io Eroduotion of
any person any document eontaining any falee statement or from which coutriams 3
any maferial omission has bees mede, or Mmowingly make or connive 238 . .o 4
at the making of any false statement, whether oral or in writing, oF mmserfedpy
any omission, for the purpese of obiaining for any persen or of assiat- (94 Na. 376 4
ing any person o obtain— .

- . - e
{a) ezemption from gervice in or leave of absence from any part 5
of the Defence Forece; i

(&} a transfer from one unit, service, departavent, corps or arm
of the Deferice Toree lo apother or from any place 21
which he is serving as a member of the Defence Foree
to any other place;

T

{¢) the transfer from any place of detention to any other pluce,
or the releass, whether temporarily or permunently, of
any person detained in pursuance of any instrument made
or issued under any regulation made in pursuance of the
Act, or any benefit or special treabment for any persom
go detained.

(2.) Tn any prosecution for a conirevention of sub-regulation i
1Y of this regulation, any decument purporting o be signed by the

/ 21 ; ANy M g 4 ¥ ,
ueeused persom, or to be anthorized by him—

{a) shail be adwissible in evidence against him without proof :
that the signature therein 13 his sigmature or that the ;
document was authorized by him; and

(b) shall be prima facie evidence that any siatements contained
therein were made, and fhat the decument was produnced
or presented, by him or with his sutberity.

{3.) In any preceedings under 1his regulalion against any persom, A
the onus shall he wpon that person of satisfying the court that the &
statement or represenistion which is the subjest-mutter of the prosceu- 3
fion was true.

74. A person shall nol pbstruet any perssm i the serviee of the Ovstruction.
Crown, or member of a fire brigade acting in the conree of his duty as
sueh, or any person exertising any powers, or performing any dudies,
conferred or tmposed on him by or under any of these Regolations
ar otherwise discharging ary lawful funetions in counmexion with the
defence of the Commonwealth or the seeuring of the public sslety.
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REGULATIONS—

5. A person who oblaing any information jn parsnunee of these
Ragulations sheli not, otherwise thas in connexion with the excemion of
these Reguinijons or of en ovder, vale or by-law muady nader these
Regilations, disclose thal information exeept with permission granted
by o Minister or purson theveto aulherized by » Minister

Adminisivalive Provisions,

Tho~-(L) Any persen clabuing i be the he'der of wiy permiz,
tizcnee, certificaie or written permission granied or lwwed for the
purposes of any regulation made under the At or of any order
made under any such regulation shall, on demand made in thut behalf by
any consteble or by any Commonwenlth officer, produee the permit,
licenee, certificate or permission, as the case may be, to the persen
making the demand.

£2.) I, with intent to deeeive, suy porson alters ov uses, or leads
te, or allows to be used by any olher porson, a pernoit, licence, eertificaie
or written permission granted or issued for the purpeses of any regula~
tion made under the Act or of any order made under any such regulation,
or makes or bas in his pessession auy doeument so closely resembling
such 2 permit, license, certificate or permission as to be ealculated to
deceive, he shall be gnitty of an offence against the Act.

{8.) Any lieence, permit or permission granted for the purposes
of any regulation made wader the Aet or of any order made under any
sach regulation may be gramted subject to conditions and may be
reveked or varied al any time by the avthority er perssn empowered
o grant it.

77. There may be echarged in respeet of the granf, renewal or jssue
ui uny licence, permii, cerdifieate or other document for the purposes
af any of these Megulations, or any ovder made uader any of ibese
Reguiations, such fee, mot cxeeeding Five pounds, 03 a Miniyter by
arder determines.

78.—(1.) The Minister may by order” provide for the billeting or
ynirtesing of apy persons as being either porsons G the sorvice of 1he
King or ihe Coemonwealth or yersons who ave in the serviee of a Jocal
guverning anthority and ave wugaged in the performanee of orsential
ervices.

{14.) Tho Minister may, in any order made under sub-regulation
(1.) of this regulation, or by & seperats order,t make provision for the
billeting or quertering of any persons being members of the armed
foreen of the United Kingdom or of any of His Majesty’s Dominions
or Cclonies or of any Power which is allied or associated with His
Majesty in any war in which His Majesty is engaged.

(2.) Any order under this regulation may provide for the provision
of accommaodaiion for and feeding of animalg or accommodation for
vehicles or stores in the possession or uwnder the control of any person
bilieted or guartered,

(8.) Nothing in this regulstion shall authorize the billeling of any

male person in premises solely occupied by women or by women and
children.

® Ses Dofonce Quartering Order (published Ip Vol 2).
1 Ser Delenco Quarterlng (Aflled Forcer) Order (publlsbed In Tol. 2).
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79.—(1,) If & Justice of the Peace is satisfed by information on Entry apd
oath that there is reasonable ground for suspecting that a war offencs fomne o
hne been or 3y bejng eommitied, or is about to be eommitted, and that iocbtatn
evidenen of the cominisqion, or inicnded commission, of the offence cffmee.
is to be found af pny premises specified in the information, or in or Bubliuedby
upun 2 vehicle, vessel or airereft so speeified, he may grant a sexreh ©
warraut authorizing any constable or member of the Defence Fores
together with any other persons speeified in the warrsnt and any other
constables or members of the Defence Foree to enler the premises,
vehicle, vessel or wircraft specified inm the information, and any
premises npon which pny vehicle, veasel or aireraft so specified may be,
at any iime or times within one mounth afier the dete of the warrant, :
if nec?ss:u-y by foree, and to search the premises, velicle, vessel or "
airerafl,

(2.) If any police officer not below the rank of sergeant or any
commissioned officer of the Defence Foree has ressonndle ground for
suspeeting that & war offence has been oz is being committed, or is about
to be commitied, and that cvidencs of the eominissiom, or intended '
commission, of the offence iz io be found at uny premises or in or ot
upon any vehicle, vessel or aireraft, snd is satisfied that it is expodient
in the interests of the Commonwealth fhat the premises; vehicle, vesse
or nirveraft, ov any perscn {hevein or thereon, should he searched for the
purpose of obteining evidence, but that, by renaon of urgency or other ;
good cause, it i3 impraclieabls to apply for & warrant under the pro- S
visions of sub-regulation (1.) of this regulation, the officer mny, by W
written order under hia hand, confer ihe like powers of eniry and
searoh in relation fo the premises, vehicle, vessel or airoralt as might
be ¢eonferred under that sub-regulation by the warrauf of n justice,

(3.) A person authorvized by any swch warrant or order fo search 13
any premises or amy vehicls, vessel or aiveraft may search svery person
who is found om, or who he has reasongble grounds to believe to have
recenily left, or to be nbout to enter, those premises or that vehicle
vessel er aiveraft, as the case may be, and may selze any article found
on ihe premises or in or on the vehicle, vessel or aireraft, or on any
person zearched in pursumnce of fhe power conferred by this sub-
regulation, which be haz resaonable ground for belisving to be evidence
of the commission, or intended commission, of any war offence.

. 1
(¢.) o woman shall, in pursuance of & warrant {ssued or order i
made under this regulation, be searched except by a woman. 1

70s. If any officer of police, not below the rank of Imspector, is s o powes
satisfied that there are reasonable grounds for suspecting thst there ir Trteted by :
in any premises— 1840, He. T3 '

(a} anything with respect to which any wur offence has heen, ]
or 1s suspected on veasonable gronnds to bave been, s
commitled ;

(5) anything as to which there are reuasomable grovnds for 4
beligving that it will afford evidence ug to the commission
of gng such offence; or
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REGULATIONS—

(e} auyihing as to whick there is rewsonahle ground for helieving
that 1t iy inrended to be used for the puvpose of eommit-
ting any such offence,

he wry grony g seareh warranr suthorizing any econstable or officer of
police named thercin, with such assistants as ke thinks uacessary, to
enter those premises 2t any time, if necossary by force, and to seize any
anch thing which he may find in those premises.

78u.--(1.) Where aoy person who is found committing, a war
offcnee, or who iz suspested of having commitied, er of heing abont o
eoweid, sneh 2n offenee, 15 arrested by eny constable or Commonwaglth
ulffeer neting in the course of his duiy as soel, or uny person therete
nthorized by a Minister, the consiable, Comamonwealth ofiicer or persou
so puthorized way seaveh the person areested and may ceize any artiele,
book, Istter or ofther decumeni which ke has reasonable ground fer
helieving to he cvidence of the commission of the effence or the posses
sion Gf whish pives gronnd for sueh swspicion.

(2.) Wo woman shall, in the pursunner of the power conferrved
Ly £his regulation, be searcbed except hy o woman.

89.—(1.) The person driving, or in conirol of, any road vehicls in
motion shall stap the vehicle on being required so 1o do by ray constable
in uniform or by any member of the Defence Worce being in uniform
and on duty.

(%) 70—

{a) with respeet to any road vehicle being on a public road or
 a place to whish the yublic have aecessy or

(b)Y upon the overtaking of a road vehicle on nny occasion on
which the person driving, or in contrel of, the vebicle has
been lawfully reguired o stop it but has failed to de se,

any constable or matuber of the Defence Force has reasonable ground
for euspecting that there is to be found in or on the vehicle evidence
of the commission of a war offence, he may search the vehicle and may
seize any nrticle found therein or thereon which he has reasonazhle
ground for believing to be evidenes of the commission of such an offence.

3.) 'The powers conferred by this regulation shall be in addition to,
and not in derogation of, any of the powers conferred by regulation 79
of these Regulations,

{4.) In this vegulation, the expression “rosd vebdele” means any
vehiele designed or adapted for use op roads.

Bl.—(L.} The AMinirter may make rules anthorizing the taking, in
rolation to any person in castody wham the proper offieer of pelice has
reasonable gronds for suspeeting to have commilted o wor offence, of
ull steps ressanaldy wecessary for photographing, musnring and other-
wise identifying that person in the manner preseribed by the rules.

(2.} Tn {hir regulation, the expresaion ¥ the praper officer of polive ™
means any officer of poliee in charge of a police stasion
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(b) the redlstrlbutmn of coal under the control of any person
OF Persons;
(¢) the cancellation or variation of any contracts relatmg to
. coal; or
(d) the hnutatmn or fization of the hours and days durmg or

on, which, the extent to which, an&. the conditions under

which—

(1) trade may be conducted or werk performed In any
shops or other business prerhises;

(ii) work may be performed in any industrial: prem_lsea
or in any premises used in connexion with any
undertaking or publie uiility;

(iii) any public transport facilities may operate;

(iv) gas or electricity services, or any other services,
may be prowded or

(v) any entertainments may be held.

" (4) Any such order may—

(a) be made so as to apply either throughout the State or to
any area therein;

¢)) make different provision with respect to different persons,
premises, undertakings, utilities, tlansport facilities,
services or enterfainments;

(c) provide for exemptions (elther absolute or conditional)
from the provisions of the order; or

(d) contain such incidental and supplementaly provisions as
appear to the Premier to be necessary or expedient for
the purposes of the order.

(8.) Any such order may declare or direct that any matter or
thing shall or may, from time to time, be done, determined, applied,
régulated, required, dlrected or prolnblted for the purposes of the
order either generally or in any particular case or class of cases, by =
person suthorized by the order for the purposes thereof, and thereupon
the matter or thing shall or may he done, determmed applied, regu-
lated, required, directed or prohibited aceordmgly

(6.) An order under this regulation, unless it is published in the
Government Gazette of the State, shall not be bhinding on any person
unless it has been served on that person by delivering a copy thereof
to him by hand or by sending it to him by ‘registered post addressed
to his last-known place of abode or busmess

(7.) A person shall not fail to observe or comply with any prohibi-
tion, requirement or direction made on him or applicable to him, or to
premises or things under his control, under or in pursuance of any
order usider this regulation.

72—(1) Notwithstanding anything contamed ‘in any law of the
Commonwealth-or of any Territory of the, Commonwealth, the Minister
may, where it appears to him to be necessary in the interests of the
defence of the Commonwealth or the efficient prosecution of the war
80 to do, by order, make provision for _varying the manner in which
or the purposes for which any land in the Commonwealth or any

2001.—7 -
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REGULATIONS—

Territory of the Commonwealth may be acquired or resumed by com-
pulsory process by or on behalf of the Crown or the Commonwealth and
any matters arising out of or incidental to such acquisition,

(2.) Notwithstanding anything contained in section 15 of the
Lands Acquisition Act 1906-1936, where the Governor-General is of
opinion that the publication of the fact that any particular land has
been acquired by compulsory process under that Act, or of the purpose
for which any particular land is proposed to be so acquired, would
or might be prejudicial to the defence of the Commonwealth or the
efficient prosecution of the war, the Governor-General may, instead
of directing, in pumrsuance of sub-section (1.) of that section, .that
that land may be acquired, by order direct that that land is acquire:
by the Commonwealth from the owner by compulsory process for the
purposes of the Commonwealth, ' '

(8.) Upon the making of an order under sub-regulation (2.) of
this regulation, the land specified in the order shall, for all purposes,
pe déemed to be land acquired by compilsory process in pursuance of

the Lands Acquisibion Acf 1906-1936 but, in the application of that.

Agt to or in relation to any such land—
“ (a) sub-section {2.) of section 15 shall not apply;

(b} the references in Division 8 of Part IT. (other than section
18), and in section 38, to publication of the notification
of acquisition in the Guzelfe shall be read as references
to the making of the order under sub-regulation (2.) of
this regulation, and the other references in that Division
to the motification or to a copy of the motification shall
be read as referencés to that order or to a copy of that
order, as the case may be; and

(¢) section 18 shall be deemed fo read as follows:—

% 18.—(1.) Forthwith after the making of the order

directing that the land is aequired, the Minister shall
cause a notification that the land has been 'so aequired;
together with a plan or description of the land, to be
served wpon the ownérs of the land or such of them as can
with veasonable diligence be ascertained, either per-
sonally or by registered letter posted to their last known
places of abode: , i ,
" Provided that where different portions of the land
were ‘owned by different owners, the notification and plan
o1 déscription served on any.owner may relate only to
the jportion of the land which was owned by that owner,

(2.) If any owner cannof after diligent inquiry ibe
found, the notification, together with the plan or deserip-
tion, shall be left with the occupier of the land, or if
there is no oceupier, shall be fived upon some conspicuous
part of the land.”, , .

(4) In this regulation, “ The Minister ”. means—

() in relation to land in any of the Territories of Papua, New

Guinea and Norfolk Island—the Minister of State for
External Territories; and : L

P
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(b) in relation to land in any other part of Australia—the
.Minister of State.for the Interior.

724, Notmthstandmg anythmg contained in section 15 of the Lands Notification
Acguisition Act 1906-19386, the public purpose for which any land has of purpose
been acquired shall be deemed to be expressed sufficiently if the s im0
potification declares that the larid has been acquned under that Act for under Lands

Acquisit]
the purposes of the Commonwealth. Aok o
Insarted b

3—(1) Where— - : ‘ 1944, No.
i}
* (a) on the fourth day of September, 19423 or e 10

charge for
admission to
" (b) if the proprieter did not hold an entertainment on. that date, entertainments,
on the last day preceding that date on which he held an mdgz. Mo, 411.
entertainment, '

the payment for admission to any entertainment, or to any place or
part of any place where the entertainment was held or for the right to
participate in any entertainment (excluding the amount of any enter-
tainments tax imposed by or under any law of a State), was One
shilling, the proprietor of the entertainment shall not, without the
previous consent in writing of the Commonwealth Prices C'ommlsswner,
admit any person to any entertainment of the same character, or to
any such place or part of any such place where any entertainment
is being or is to be held, or give t0 any person any such right to
participate in the enter tamment as the case may be, for a payment of
less ‘than One shilling. :

(2. ) In this regulation—
“ entertainment ” includes any exhlbltlon performance, Iecture,
amusement, game, sport or exercise;
“ proprietor ¥, in relation to any enteltammen’c ineludes any
person respousible for the management ther eof

74———(1 ) At person shall not lodge for transmission as a telegram certam
(otherwise than as a press telegram or a broadeasting telegram. within ;‘"r’g{f{gl‘fﬁ'd
the meaning of the Telegraph Regulatlons) a message containing ageed by
matter relating either direetly or indirectly to the probable result of any 1942 Ho. 420,
future spmtmg event or to any wager or bet concerning the result of
any sporting event, and any person employed under the authority of
the Postmaster-General may refuse o receive or transmit a telegram
(not being a press telegram or z broadeasting telegram within the
meaning of the Telegraph Regulations) containing any such message.

(2.) Subjeet to the mext siccéeding sub-regulation, any person Substiluted by
employed under the authority of the Postmaster- General may refnse & A
mended by
to accept for transmission zs & telegram any message the text of which 1943, Ho. 280,
containg or inecludes a Moth_els Day .g}ee{:,mg or felicitation or &
Christmas or New Year greetirig or felicitation.

* The volidity of re[,u!atlon 724 was upheld by the High Court: Grace Bros, Pty. Lid. v. Common-
wanlth (1846) AL R, 20
t Btatufory Rules 1945 No. 188 provides as followa :——
°r 1, Repulation 74 of the Natlonal Security (Supplementnry) Regu]ﬂ.tlons is nmendeds-
(4} by omitbing sub-regulations (2.) and (3.} ; and
(&) by omitting sub-regulations (1.) and (4.},
2. The amendment effected by paragraph (5) of the Jast preceding regulatlon shal] come Into operation

on the first day of January, 1946,
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STATUTORY RULES.

1942. No.7ii%/

REGULATIONS UNDER THE NATIONAL SECURITY
ACT 1939-1940.*

THE GOVERNOR-GENERAL, in and over the Commonwealth
, of Australia, scting with the advice of the Federal Bxecutive
Couneil, hereby make the following Regulations under the National
Seom'zty Act 1989-1940.

"

/ M , 1942,

Dgted this

day of

Govelnor-General
By Hisg Excellency’s Command,

for end on behalf of the Minister of
State for Defence.

WATIONAL SECURITY (HIRINGS ADMINISTRATION)
REGULATIONS.

Part [—PrELIMINARY.

1. These Regulations may be cited as the National Security Ottation.
(Hirings Administration) Regulations.

2. The object of these Regulations is to control, facilitate and guide Obiset and

the exercise of the powers of the Commonwealth vnder regulations 53,
54 and 55 of the National Secarity {General) Regulatmns and to
facilitate and expedite the assessment and payment of compensation to
persons suffering loss.or damage by reason of the exercise of any of
those powers. These Regulatlons recognize the surrent practice whereby
the exercise of such powers for the purpose of all Serviees and Depart-
ments is in general carried out on their behalf by the Hirings Section,
Quartermaster-General’s Branch, Depariment of the Army.

3. These Regulations shall be &dmmlstered hy the Miniater of State Administration.
for the Army.

4—(1.) Subject to sub-regulations (2.) and (8.) of this regulation, 4PPlication of
these Regulations shall apply throughout the whole of Australie except
in those parts to which the National Security (Emergeney Control)
Regulations apply.

* Notified In the Commonweclth Gazette on , 1842,
6867 —PgicE 5p. ’ 26/17.9.1942.
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(2.) The Minister may, by oxder, direct that the whole or any part
of these Regulations shall apply to any part of Australia to which the
National Security (Emergeney Control) Regulations apply and these
Regulations shall apply accordingly.

(3.) The Minister may, by order, exclude any part of Australia
from the operation of all or any of these Regulations.

5. These Regulations are divided into Parts, as followar—
Part L-—Preliminary.
Part I1.—Hirings Committees.
Division 1.—Constitution, Procedure and Remuneration ot
Members,
Division 2.—Powers and Functions in relation to Matters
other than Compensation.
Division 3-—Powers and Functions in relatior 40 Com-
pensation. -

6. In these Regulations, unless the contrary intention appears— -

¥ authorized person” means a person to whom the powers of
the Minister under regulation 53, 84 or 35 of the National
Security (General) Regulations have been delegated;

“Deparfment” means any Department of the Public Service
{not being a Department which is a Service) and includes
any guthority of the Commonwealth;

“hiring ¥ means the exercise on behalf of or for the purposes of
or at the request of any Department or Service of any
power under regulation 53, 54 or 55 of the National
Seewrity (General) Regulations;

“Hirings Serviee ¥ meansg the staff of an authorized persom,
charged with the duty of assisting him in earrying out his
duties in relation to hirings;

“ Quartermaster-General ” means the officer for the time being
holding that office in the Department of the Army;

“Service ” means the Department of the Navy, the Departmens
of the Army, the Department of Air, the United States
Forees in Australia, and such other forces as the Minister,
by order, declares to be Services for the purposes of these
Regulations,

Pawrr IT.—Hirives ComMaiTTEES.
Division 1~~Constetution, Procedure and Remunsraiion of Members.
T~-(1.) There shall be a Central Hirings Committee.
(2.) The Ceniral Hirings Committee shall in the first place consist
of—
(a) a Chairman;
{b) a representative of the Department of the Treasury or, in
‘his absence from any meeting, such person as is appointed
by the Minister to atiend in his stead;
(c) the person for the time being holding the office of Director
of Hirings, Quartermaster-General’s Branch, Department
of the Army or, in his absence from any meeting, such

person as is appointed by the Quartermaster-General to
attend in his stead.

Parts.

Definitions,

Central Hirings
Commibtee,
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(3.) When the business of any meeting includes the consideration
of a hiring or proposed hiring by or for any Service or Department,
or of an order -or proposed order preseribing the standards of accom-
modation which msy be provided by way of hirings for Serviess or
Departments, the Central Hirings Committee shell have added to it
as a member for the whele of that meeting (other than any portion of
the mesting at which any question under Division 3 of this Part is to
be considered or determined) a representative of and appointed by the
Serviee or Department or the Services or Departments concerned.

{4.) The Central Hirings Comumittes may co-opt as a member for
any meeting a represeniative of any Serviee or Department which the
Clommittes considers to be concerned in or affected by any matter
included in the business of the meefing, but any representative so
co-opted may not take part in any portlon of the meeting at which
any question under Divisien 3 of this Part is 1o be considered or
determined.

(5.) The Chairman and the representative of the Department of
the Treasury shall be appointed by the Minister and shall hold office
during the pleasure of the Minister,

(6.) The Chairman shall preside at meetings of the Central Hirings
Committee, and, in his absence from any mesting, the members present
at that meeting may elect one of their number to preside at that
meeting,

(7.) A statement in writing under the hand of the Secretary or
other like executive offieer of any Service or Department that a person
is the representative of, and appointed by, that Serviee or Department
under any of the provisions of this regulation, shall for 21l purposes
be sufficient evidence of the facts so stated.

8.—~(1.) There shall be & Local Hirings Committee in and for each
such area of Australia as the Minister by order specifies.

; (2.) Each Local Hirings Commitiee shall in the first place consist
0 e

(a) the Ckaivyman of the Oentral Hirings Commitiee;

(8) a Deputy Chairman;

(¢c) a representative of the Department of the Treasury or, in
his absence from any meeting, such person as is appointed
by the Minigier to attend in his stead; and

{d) an officer of the Hirings Section, Quartermaster-General’s
Branch, Department of the Army, appointed by the
Quartermaster-General or, in his absence from any meet-
ing, such person as is appointed by the Quartermaster-
General to attend im his stead.

(3.) When the business of any meeting includes the consideration
of a hiring or pfoposed hiring by or for any Service or Department,
the Local Hirings Committee shall have added to it as a member for
the whole of that meeting (other than any portion of the meeting at
which any question under Division 3 of this Pars is to be considered
or determined) a vepresentative of and appointed by that Service or
Department.

Local Hirings
Commlitees,
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(4.) The Local Hirings Commiitec may co-opt as a member for
any meeting a representative of any Service or Department which the
Committes considers to be comeerned in or affected by any matter
ingluded in the business of the meeting, but any representative so
co-opted may not take part in any portion of the meeting at which
any question under Division 3 of this Part is to be considered or
determined.

(5.) The Deputy Chairman and the representative of the Depart-
ment of the Treasury shall be appointed by the Minister and shall kold
ofice during the pleasure of the Minister,

{68.) The Chairman of the Central Hirings Commitiee, or, in his
absence the Deputy Chairman, shall preside at mestings of a Local
Hirings Commitiee and, in the absence of beth the Chairman of the
Central Hirings Committee and the Deputy Chairman from any meet-
ing, the memhers present at that meeting may elect one of their number
to preside at that mesting,

(7.) A statement in writing under the hand of the Secretary or
other like executive officer of any Service or Department that a person
is the representative of, and appointed by that Service or Depariment
under any of the provisiens of this regulation, shall for all purposes be
sufficient evidence of the facts so stated.

9—(1.) The Central Hirings Committee shall meet at such times
and places as the Chairman divects.

(2.} A Local Hirings Comumittee shall, subject to any direction by
the Chairman of the Central Hirings Committes, meet at such times
and places as the Deputy Chairman direets.

(8.) Three members present at any meeting of a Hirings Com-
mittee, of which all members entitled to be present at that meeting have
had notice, shall form a guorum.

(4.) All questions before any ITirings Committee shall be decided by
2 majority of votes.

(5.) The person presiding at any meeting of a Hirings Committee
shall have a deliberative vote, and, in the event of an equality of votes,
ghall have a casting vote.

10. The Director of Hirings shall, subject to the superintendence
of the Quartermaster-Gieneral, arrange for the carrying out of the neces-
sary secretarial work for and the implementation of the decisions of the
Central Hirings Committee and Local Hirings Committees.

11, There shall be payable to any member of the Central Hirings
Committee or a Loeal Hirings Committes suck remuneration (if any)
for his services and such travelling allowances (if any) as the Minister
determines.

Division 9—Powers and Functions in relation to iatiers other
than Compensation.

12. The Central Hirings Committee may advise the Minister, any
Local Hirings Committee, any authorized person, and any member of
the Hirings Service with respect to any mutter in connexion with
hirings.

Afeetings.

Seeretarial and
exeoubive
arrangements.

Remuneration.
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13.~~(1.) The Central Hirings Committee shall have power, subject
to disallowance by the Minister, to make general orders in relation to
hirings, and, without prejudice to the genevality of the foregoing, any
such general order may make provision in relation to—

(a) the classes of premises which shall not be the subject of
hirings without the approval of the Minister or some
other authority specified in the -order;

{b) the conditions to apply to the hiring of any particular
classes of premises;

{c) standards of accommodation which may be provided by way
of hirings for Services or Departments;

{d) the cireumstances in which and the eonditions under which
such general orders may be departed from;

() the procedure to be followed and the forms to be used in
any hiring;

Executlve
functions of
Central Hirlngs
Committee.

{f) the makingbéy Local Hirings Committess or authorized-

persons of reports with regard to any matfers in velation
to hirings in their respeeiive areas; amd
(g) the inspectron of premises the subject of hirings and reporis
" of such inspections.
(2.) No hiring shall be invalidated by reason only of non-
compliance with any general order.

14. Where any matter is referred to the Central Hirings Committee
under these Regulations that Committee may—

{a) subject to any order by the Minister to the contrary, bui
notwithstanding any previcus defermination of a Loeal
Hirings Committee, determing—

(i) whether a request from any Service or Department
for any hiring shali or shall not be satisfied in
whole or in part,

(ii) in any ecase where more than one Service or
Department, or a Service and a Department,
are in competition for the hiring of the same
premises, which request (if any) shall be
satisfied;

(b) recommend to the Minister—

{i) that any premises which are the subject of any
hiring or proposed hiring should be compulsorily
acquired under the Lands Acquisition Aet 1906-
1986 ;

(ii) that any existing hiring should be terminated
immediately or from any future date; and

(¢) report to the Minister or to any authorized person that any
gencral order or direction applicable to a matter has not
been complied with and to recoramend what aetion (if
any} should be taken with respect thereto.

15—(1.) Except in a case of operational urgeney, an autherized
person shall refer to the Central Hirings Committes—
(2) any maiter arising in any area for which there is no Local
Hirings Committee, which, if there were suck a Loecal
Hirings Committes, would be wveferred to the Local
Hirings Committee; and

Other powers
and fonetlons
of Central
Hirings
Committee,
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Contral Hirlngs
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(b) any matter which the Minister or the Central Hirings
(Cloramittee direets him so to refer,
(2.) A Local Hirings Committee shall refer fo the Central Hirings
Qommittee any matter which the Minister or the Central Hirings
Committes directs it so to refer.

16. Subject to direction by the Central Hirings Committee, each
Local Hirings Committee may advise any authorized person and any
members of the Hinngs Service with respect to any matter in connexion
with hirings arising in its area.

i7. Where any case or matter is referred to a Local Hirings Com-
mittee under these Regulations, that Committee may—

{a) subject to any order by the Minister or any determination
by the Central Hirings Committee to the contrary,
determine—

{1} whether a request from any Service or Department
for any hiring shall or shall not be satisfied in
whole or in part;

(ii) in_any ecase where more than ome Service or
Department, or a Service and a Department, are
in competition for the hiring of the same
premises, which request (if any) shall be
satisfied ;

(5} recommend to the Central Hirings Committee that any
premises which ave the subject oi any hiring or proposed
hiring should be compulsorily acquired under the Lands
Aequsition dct 1906-1936,

{c) report to the Central Hirings Commitiee or to any
authorized person that any general order or direction
applicable to & matter has nov been complied with, and
recommmend what aetion (if any) should be takem with
respeet thereto; and

(d) refer to the Central Hirings Committee, with or without
any recommendation thereon, any matter or any question
n relation to any matter whick in its opinion should be
determined by the Central Hirings Committee.

18. An authorized person shall, except in a case of operational
urgeney, refer to the Local Hirings Commutiee in any area tne follow-
ing matters arising in that area :—

(2) Any case in which more than one Service or Department, or
a Service and a Department, are in ecompetition for the
hiring of the same premises;

(b) Any matter which the Minister, the Central Hirings Com-
mittee, or the Loeal Hirings Committee required to be
referred to the Local Hirings Commiitee;

(¢) Any matter which in the opmion of the Quartermaster-
{reneral or such authorized person should be determined
by the Local Hirings Committee; and

(d) Any class of matters which the Minister, on the advice of
the Central Hirings Committes, from time fo time
direets to be referred fo Tocal Hirings Committees
generally or to a Local Hirings Comumittee in a particu-
lar area.

Advisory
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Division 3—Powers and Functions in Relation to Compensation.

19, The Central Hirings Committee may advise the Minister that savisory
any order under regulation 60x of the National Security (General) B % ..
Regulations in respect of hirings should, in its opinion, be made, or Committes.

amended, or reseinded.

20. Claims made in pursuance of regulation 60p of the MNational addres et
Security (General) Regulations for compensation in respect of hirings pechclalms
may be addressed to the Minister at such address as the Central Hirings

Committee by notice published in the Gazette specifies.

21.—(1.) Sub-regulation (1.} of regulation 60 of the National Determinations
Security (General) Regulations shall not apply to elaims for com- P Gentral

pensation 1n respeet of hirings. Committee.

(2.) Where a claim for compensation in respect of a hiring is
made in pursuance of regulaiion 60p of the National Security
(General) Regulations, the Central Hirings Committee or its delegate
acting under sub-regulation (3.) of this regulation shall determine—

(a) the amount of compensation in the form of a lump sum,
or in the form of a periodicel payment, or both, which it
considers just and reasomable, or

{b) that no compensation he paid,

gs the case may be, and shall, 4s soon as practicable, serve on the
claimant personally, or by post at the address given in the elaims, o
notice stating the effect of the determination.

(3.) The Central Hirings Committee may, by resolution— Delegation by
Central Hirlogs

(a) delegate to one of its members or'to a member of a Local Commitics of
Hirings Committee or to a Local Hirings Committee or 553&2‘;‘1‘0_
an authorized person -or any member of the Hirings compensation.
Service all or any of its powers under sub-regulation (2.)
of this regulation;

{b) vary or revoke any such delegation;

(c¢) preseribe the procedure to be followed and the forms to be
used with respect to determinations and nofices under
sub-regulation (2.) of this regulation;

(d) make rules for the guidance of Committees or persons to
whom it has made a delegation under this regulation as
to the bhasis upeon which determinations under sub-
regulation (2.) of this regulation should be made.

(4) The provisions of sub-regulations (2.), (8.) and (4.) of regu-
lation 60 of the National Security (General) Regulations shall, in
their application to claims for compensation in respect of hirings, be
read as if—

(a) in sub-regulation (2.) of regulation 60z, after the words
“ pavagraph .(a) of sub-regulation (1.) of this regulation 7,
there were inserted the words “ or paragraph (&) of sub-
regulation (2.) of regulation 21 of the National Security
{Hirings Administration) Regunlations ”;
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(&) in subregulation (3.) of regulation 60m, after the words
“paragraph (&) of sub-regulation (1.} of this regula-
tion ”, there were inserted the words “or paragraph (b)
of sub-vegulation (2.) of regulation 21 of the National
Security (Hirings Administration) Regulations™; and

{¢) in sub-regulation (4.) of regulation 60r, after the words
“gub-regulation (1.} of this regulation”, there were
inserted the words “or sub-regulation (2.} of regulation
21 of the National Security (Hirings Adwministration)
Regulations .
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