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IN THE HIGH COURT OF AUSTRALIA

MELBOURNE OFFICE OF THE REGISTRY No. M 128 of 2010
BETWEEN: EQUUSCORP PTY LTD
(FORMERLY EQUUS FINANCIAL SERVICES LTD)
(ACN 006 012 344)
— Appellant
HIGH COURT OF AUSTRALIA ppetian
- 1 FEB 20" | IAN ALEXANDER HAXTON
Respondent

THE REGISTRY MELBQURNE

APPELLANT’S SUBMISSIONS

PART I:
1. The Appellant (Equuscorp) certifies that these submissions are in a form suitable for

publication on the internet.

PART II:
2, Three issues are raised in each of the five appeals being heard together.
3. First, do the words “legal and other remedies for the same”, as they appear in;

3.1 sub-s.199(1)(a) of the Property Law Act 1974 (Qld) (PL Act) and its statutory
assignment counterparts throughout Australia'; and

3.2 clause 2(b) of the Deed of Assignment made on 30 October 1997 (Deed)’
between Equuscorp and Rural Finance Pty Ltd (Rural),

embrace a claim for money had and received in respect of an unenforceable debt which has
been assigned?

4, Secondly, when presented with a claim for money had and received which is based
upon a total failure of consideration, by what principles is a court to determine whether there
is a need to insist that the failure be “total”? In particular, how is it to be determined whether
“consideration can be apportioned or counter-restitution is relatively simple [such that]
insistence on total failure of consideration [is not] misleading or confusing”™.

5. Thirdly, once a court, having construed the relevant statute, concludes that a

restitutionary remedy is not precluded despite the contract concerned being unenforceable, is

Each State and Territory has a counterpart (e.g. s.12 of the Conveyancing Act 1919 (NSW); s.134 of the
Property Law Act 1958 (Vic)).

2
ABXX,
3 David Securities Pty Ltd v. Commonwealth Bank of Australia (1991-1992) 175 CLR 353 (David
Securities) at 383.
Filed on behalf of the Appellant Telephone: (03) 9269 9180
Lander & Rogers Fax: (03) 9269 9001
Level 12, 600 Bourke Street DX: 370 Melbourne

MELBOURNE VIC 3000 Ref: NMF 2007232
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the illegality to be considered again when the court decides whether the recipient has pointed
to circumstances rendering it “not unjust” for the benefit to be retained by the recipient™?

PART III:

6. Equuscorp certifies that no notice is required under section 78B of the Judiciary Act
1903.
PART IV:

7. The reasons for judgment of the Court of Appeal of Victoria (VSCA) are reported as
Haxton & Ors v Equuscorp Pty Ltd (2010) 265 ALR 336 (ALR).

8. The reasons for judgment of the primary judge, Byrne J., remain unreported. The
internet citation is Equuscorp Pty Ltd v Bassat [2007] VSC 553 (VSC).

PART V:

Introduction

9. In the 1986-1987, 1987-1988 and 1988-1989 financial years, Anthony Johnson and
Francis Johnson (Johnsons) promoted four tax driven investments in blueberry farming
schemes (Schemes)’. The Schemes were governed by similar, but not identical, contracts.
They were launched in 1986-1987, January 1988, June 1988 and in 1988-1989. The Schemes
were designed to allow investors (Imvestors) to deduct expenses incurred in blueberry
farming activities against their non-farm income. In addition to anticipating an immediate tax
deduction Investors also anticipated the prospect of future income and capital appreciation®.
10.  There were in excess of 630 investments made in the Schemes. Equuscorp
commenced about 550 proceedings against Investors to recover amounts alleged to be due
pursuant to, or in respect of, loans made to them. Eight of those proceedings were tried before
Byrne J as being representative of the bulk of the proceedings. Pursuant to Court Order’, the
trial was of liability in respect of Equuscorp’s claims (the trial of quantum and of Investor
counterclaims being stayed). There were appeals to the VSCA in each of the eight
proceedings. Five of the proceedings are before this Court. The Respondents are Ian Haxton
(Haxton) (M128), Robert Bassat (Bassat) (M129) and Cunningham’s Warchouse Sales Pty
Ltd (CWS) (M130, 131 and 132).

11. In paragraphs 12 to 53 below facts about all the Schemes generally are given. Facts

specific to Haxton’s investment are contained in paragraphs 54 to 61.

David Securities at 379.

ALR at [23].

ALR at [23].

Orders made by Harper J on 4 August 2006.

~ o W B
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The Parties and the Land
12,  The Johnsons controlled 2 number of companies through which the Schemes operated
(Johnson Group)®. The Johnson Group relevantly comprised:

12.1  Corindi Blueberry Growers Pty Ltd (CBG);

12.2  Johnson Farm Management Pty Ltd (JFM),

12.3  Kathleen Drive Stone Fruit Growers Syndicate No 1 Pty Ltd (Buyer); and
12.4  Rural.

13.  The blueberry farming activities were conducted from a blueberry farming and tourist
complex on land that the Johnson Group had begun to develop at Blueberry Hill, 570
kitometres north of Sydney (Land)’, CBG was the registered proprietor of the Land'®,

14,  CBG granted registered mortgages over the Land, or at least those parts of it in respect
of which the Investors were to have rights, to the Commonwealth Bank between May 1985
and May 1988 and to the State Bank of New South Wales between December 1986 and
November 1992'' (CBA and SBNSW Mortgages) .

The Farm Agreements with CBG

15.  For cach of the Schemes, the Investors entered into an agreement with CBG (Farm
Agreement). The form of the Farm Agreement, and its description, differed from Scheme to
Scheme, but the Investor always:

15.1 acquired rights in respect of a part of the Land (typically a licence or lease for a
12 year term) in the blueberry farm project'? | such part being defined as the
“Farm”. The Investor owned the blueberry fruit produce from the Investor’s
Farm”; and

15.2 was obliged to pay CBG $1.00 for each of the first six years, to pay CBG 35%
of the net profit from the Farm before tax for each of the seventh to twelfth
years (the Investor retaining the 65% balance) and was obliged to maintain the
plants and harvest the blueberry crop.

The Management Agreements with JFM

16.  The Investor performed the maintenance and harvesting obligation by contracting JFM
to do so under a management agreement (Management Agreement). The Management
Agreements also differed in form and description from Scheme to Scheme. Under the
Management Agreement, JFM was to receive management fees (Fees) from the Investor for
12 years. The Fees were fixed for the first six years and thereafter were to be calculated on a

recovery plus profit-share basis. The Fees were payable monthly in arrears, but the Investor

: ALR at [24].

? VSC at [3) and ALR at [25].

®  VSCat[3]and ALR at [25].

Admitted on the pleadings (ABXX and XX).
2 ALR at[25] and [37].

13 ALR at [28].
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could elect to prepay a part, or all, of the Fees (depending on the form of the Management
Agreement). Prepayment of those Fees, although not mandatory, resulted in the Fees being
discounted. Tax deductibility was expected'®.

The Sale Agreement with the Buyer

17.  Under a sale of fruit agreement (Sale of Fruit Agreement), the fruit produced on a
Farm was purchased from the Investor by the Buyer for five years at a guaranteed price.

The L.oan Agreements

18.  If prepayment was desired, the Investor could borrow the relevant Fees from Rural
pursuant to a loan agreement (Loan Agreement)”. The Loan Agreement varied form
Scheme to Scheme (e.g. the term was five years for all Schemes but the Januvary 1988
Scheme, which was six years). Pursuant to its terms, the Investor was required to make two
capital repayments three and six months from the date of execution of the Loan Agreement'®
(Initial Repayments).

19.  The form of Loan Agreement used for 1986-87 and 1987-88 contained a non-recourse
provision the effect of which was that if the Investor duly made the Initial Repayments,
thereafter Rural’s rights to repayment were to be satisfied by recourse only to the proceeds of
fruit sales'’. The form of Loan Agreement used in 1988-89 did not contain a non-recourse
provision'®,

20. The Loan Agreement provided that the Investor authorised the Buyer to pay the
proceeds (of the sale of the fruit) to Rural.

21.  Each form of Loan Agreement contained a clause by which the Investor:

21.1  charged the Investor's interest in the Farm, or, depending on the form of the
Loan Agreement, the net proceeds of the Farm, as security for the repayment
by the Investor of the principal and interest due to Rural under the Loan
Agreement (Investor Charge);

21.2  was required on request to execute a mortgage or charge or crop lien
(depending on the form of the Loan Agreement) over the Investor’s interest in
the Farm (Investor Mortgage).

22.  The Loan Agreements used in the June 1988 and the 1988-1989 Schemes contained an
accelerating provision such that upon a default in payment of principal or interest, the balance
of the loan and interest became immediately due and payable. The acceleration provision was

not present in the forms of Loan Agreements for the 1986-1987 and January 1988 Schemes.

14 ALR at [29].

5 YSCat[6] and ALR at [31].
o ABXX — Agreed facts [5].

v VSC at [21] and [22].

8 VSC at [23].
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Prospectus

23. In respect of the investments which are the subject of these Appeals, Rural
contravened sub-s.170(1) of the Companies Code 1981 of the State in which the Investor
resided (Code)lg as no prospectus, or valid prospectus®, was registered when Rural offered
the prescribed interest.

Dealings with the Loan Funds

24. The prepayment of the relevant Fees from money advanced under the Loan
Agreements occurred as follows?!, Rural drew a cheque on its bank account payable to the
Investor for the amount of the Investor’s prepayment. The Investor, although under no
contractual restraint as to how the funds were used, was directed not to deposit the cheque but
rather to endorse it in favour of JFM in performance of the Investor's obligation to prepay
Fees. JFM would then bank the cheque into Rural’s bank account.

No Investor Mortgages were Given

25. None of the Respondents gave Rural an Investor Mortgage in respect of the
investments which are the subject of these Appeals.

The Initial Repayments were Paid Late

26.  The Respondents, other than Bassat, did not duly pay both Initial Repayments, with
the consequences that the non-recourse provision (where present in the Loan Agreement) was
not engaged but the acceleration provision (where present) was.

Demise of the Schemes

27.  The net proceeds from the sale of the Investors’ fruit were paid to Rural in accordance
with the various Loan Agreements up until 30 June 1991%,

28. On 7 January 1991 CBG granted Equuscorp a registered mortgage (Equuscorp
Mortgage) over the Land (including each of the Respondents’ Farms)®.

29, On 10 January 1991, charges (Johmson Group Charges) were registered by
Equuscorp over the assets of CBG (CBG Charge), JEM, the Buyer and Rural (Rural
Charge) **. These charges were granted to secure loan facilities granted by Equuscorp to

companies in the Johnson Group®.

Relevant extracts of the Code as in force in the relevant period, being the equivalent provisions of the
Companies Act 1981 (Cth) are Annexure B.

In the case of CWS’ investment the subject of M130, there was a document which was found not to be a
conforming prospectus — see VSC at [95]-[97].

2t See VSC at [129] and [135].

2 ysCat[24].

B Admitted on the pleadings (ABXX and XX).

24 VSC at [7] and VSCA Transcript at T 162-163.

% ALRat[34].

20
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30. From 1 July 1991, none of the Investors received proceeds from sales of fruit and no
repayments were made in reduction of the loans,

31.  On 29 August 1991 Equuscorp appointed two receivers and managers of the assets of
Rural pursuant to the Rural Charge’.

32,  On 14 March 1993 Equuscorp appointed two receivers and managers of the assets of
JFM, CBG and the Buyer pursuant to the charges registered over their respective assets®,

33. On 22 April 1994 a transfer of the CBA and SBNSW Mortgages to Equuscorp was
registered®,

34. In October 1995 Equuscorp, as mortgagee in possession under the SBNSW and
Equuscorp Mortgages, sold the Land®.

35.  The Investors’ interests in their Farms were effectively determined when Equuscorp
enforced its rights against CBG, Rural, FJM and the Buyer under the Johnson Group
Charges™'.

36. At no time did Rural enforce any of the Investor Charges because the Rural Charge
prevented Rural doing so?.

37. On 6 March 1996, Rural was wound up pursuant to resolution of its creditors at a
meeting convened under s 439A of the Corporations Law?”.

38. By an Asset Sale Agreement dated 16 May 1997°* between Rural (by its receivers and
managers) and Equuscorp (ASA), Rural agreed that on completion it would sell to Equuscorp
the loans between Investors and Rural described in Annexure A*. Prior to completion, Rural
was to execute an assignment document and notices to the Investors informing them of the
sale®,

39. By the Deed, Rural purported to assign its interests under the loans to the Investors
described in Annexure A of the ASA (defined as “loan contracts”) and the amounts of

indebtedness thereunder (defined as the “debts™) to Equuscorp. The Investors were given

written notice of the assignment in November 1997.

% ySCat[24] and ALR at [35].

2 ySCat[7} and ALR at {33].

38 VSC at [7] and ALR at [33].

¥ Admitted on the pleadings (ABXX and XX).
3 Admitted on the pleadings (ABXX and XX). See also ALR at [36].
3 ALR at [38).

32 ALR at [[38].

3 VSC at [7] and ALR at [33].

# AB XX.

» ASA clause 3 at ABXX,

3% ASA clause 3 at ABXX.
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40.  Equuscorp commenced proceedings against Investors between November 1997 and
March 1998.

Taxation

41. Byme J found that the benefit accruing to the investor was an immediate taxation
deduction®” and that the expected result of investing in the Schemes was that the Investors, for
a modest outlay, would receive a tax deduction to the full value of the loan and interest and
the prospect of further farm income after five years and ultimately the capital value of the
interest in the Scheme %,

42. The evidence given for Haxton was that he claimed as taxation deductions the
“expenses associated with the investment including the interest on the Rural loan™”,

43.  Bassat gave no evidence about claiming a deduction.

44,  The evidence for CWS was that it invested “because of the tax benefits aspect” and
that it was important for prepayment to occur prior to 30 June 1987 “because the immediate
benefit was to be derived in [that] financial year™. Further, Byrne J's questioning of Mr
Cunningham and the latter’s answers show that prepayments were claimed as a deduction®’.
45,  Before the VSCA counsel for the Respondents informed the Court™ that nothing was
known about the quantum of the tax benefit each Respondent received (the benefit depending
on upon the individual taxation circumstances of each Respondent) and submitted that if
restitution was to be measured by reference to the taxation benefit that the Respondents had
received, the matter would have to be remitted (the trial on quantum having been stayed).

The Proceedings before Byrne J

46.  Equuscorp claimed for breach of the Loan Agreements and for money had and
received.

47.  Inrespect of the contract claims, the Respondents relevantly contended that:

47.1 for those Loan Agreements with an acceleration provision, the remedies for
breach of the Loan Agreements were statute barred (Limitations Defence);

47.2 the Loan Agreements were unenforceable because they were entered into as a

consequence of contraventions of sub-sections 170(1) of the Code (Code

Defence).
48.  Inrespect of the money had and received claim, the Respondents relevantly contended
that:
3 VSCat[1].
38 VSC at [6] and [151] and ALR at [23], [31] and [39].
39 See the evidence of his accountant at ABXX at [47].
0 Statement of John Cunningham, ABXX to YY at [16] and [17].
4 ABXX (T 273 line 24 — 274line 10).

4 ABXX (VSCA Transcript at T 135-136).
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48.1 the claim was incapable of assignment (Assignability Defence);
48.2  the claim was not assigned by the Deed (Assignment Defence);
48.3  restitution was not an available remedy (Restitution Defence);
48.4 they were not enriched except to the extent of any tax benefit derived from the
Schemes (Enrichment Defence).
49.  The proceedings were conducted at trial on the basis that by filing their Defences the

Respondents had brought the Loan Agreements to an end®. Hence there was no limitation

defence pleaded in respect of the money had and received claim®,

50. The Respondents counterclaimed for restitution of the payments made to Rural.
51.  Inrespect of the Respondents, Byrne J:

51.1 found that where there was both a failure to duly pay at least one of the Initial
Repayments and an acceleration provision, the Limitation Defence
succeeded“;

51.2 found that the Code Defence succeeded“;

51.3 did not expressly deal with the Assignability Defence;

51.4 dismissed the Assignment Defence®’;

51.5 implicitly dismissed the Restitution Defence®;

51.6  found that the Enrichment Defence succeeded if the Loan Agreement contained
a non-recourse provision49, but otherwise dismissed it.

The VSCA
52.  For the purposes of these Appeals, the VSCA relevantly:

52.1 dismissed the Assignability Defence®. This defence is not in issue in these
Appeals;

52.2  upheld the Assignment Defence’';

52.3 upheld the Restitution Defence®*;

52.4  would have upheld the Enrichment Defence had it been necessary to do 0™,

“ VSC at [100]-[148], although Byrne J did not consider the agreement sound (see [101]).
4 VSC at [150].

4 VSC at [114]-[118].

46 VSC at [95]-[113).

¥ VSC at [121]-[127].

48 He ordered some Respondents to make restitution.

49 VSC at [149].

%0 ALR at [274]-[310].

31 ALR at [311]-[329].

52 ALR at [102]-[271].

53 ALR at [272].
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53.  The position of the Respondents can be summarised as follows:

Appeal/Principal | Respondent | Scheme | Non- Acceleration | Statute | Restitution
Proceeding Recourse | Provision Barred | Ordered
Provision

M128 Haxton 1988- No Yes Yes Yes by Byrne

Haxton 5154 1989 J, but reversed
by the VSCA

MI129 Bassat 1988- No Yes No** Yes by Byrne

Bassat 4540 1989 J, but reversed
by the VSCA

M130 CWS June Yes Yes Yes No

CWS 5223 1988

M131 CWS 1986- Yes No No No

CWS 5189 1987

M132 CWS January | Yes No No No

CWS 8277 1988

Facts Specific to Haxton

54,  Haxton entered into his suite of documents for the 1988-1989 Scheme on 31 May
1989°°. There was no prospectus,

55. Clauses 1 and 8 of Haxton’s Farm Agreement56 granted Haxton a 12 year licence of
his Farm on the Land. Clause 2°’ contained Haxton’s obligation to pay Fees. Clauses 4.2 and
5.2°® contained Haxton’s maintenance and harvesting obligations.

56,  Haxton’s obligation to pay Fees, and his right to elect to prepay the first year’s Fees
and receive a discount if he did, was contained in clause 2° of the Haxton’s Management
Agreement. Those discounted Fees were $44,506.

57.  Haxton borrowed the $44,506 from Rural. Clause 3A% of Haxton’s Loan Agreement
specified the five year term. Haxton’s obligations to make the Initial Repayments was in
clause 3C({)* and the obligation to repay the balance was in clause 3C(ii)62. There was no

non-recourse provision. By clause 3C(iv)*® Haxton authorised the Buyer to first pay from

54

Acceleration was not triggered because Bassat duly paid the Initial Repayments.
55

The Farm Agreement is at ABXX, the Management Agreement at ABXX, the Sale of Fruit Agreement
at ABXX and the Loan Agreement is at ABXX.

36 ABXX,
57 ABXX.
5% ABXX,
5 ABXX.
60 ABXX.
ol ABXX.
62 ABXX.

63 ABXX.
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sales of fruit JFM’s Fees® and then pay amounts he owed to Rural. By clause 4(i) Haxton
gave the Investor Charge. Haxton gave no Investor Mortgage pursuant to clause 4(ii). The
1.5% discount on the otherwise applicable interest rate which was offered for prepayment of
Fees was in clause 6*. Clause 7 was the default clause which contained the acceleration
provisionﬁﬁ.

58.  Haxton paid the second of the Initial Repayments afler it was due®’, with the result that
the acceleration provision operated to make the loan repayable in December 1989,

59,  Haxton paid Rural $8,400 by the Initial Repayments, $5,292 by prepayment of
interest, $18,893 from the proceeds of fruit sales in the 1990 and 1991 financial years and by
a payment of $5,292 of interest on 31 May 1989. Haxton made no payments after 30 June
1991%.

60. By letter dated 20 November 1997 Haxton was given notice of the assignment to
Equuscorp of Rural’s interest under his Loan Agreement and of the debt thereunder™.

61.  Equuscorp commenced its proceeding against Haxton on 27 March 1998 seeking to
recover the $20,692 balance of the loan then outstanding.

PART VI:

ASSIGNMENT DEFENCE

62.  Under the ASA, the “Assef” to be sold by “Bare Assignment”’ by Rural to Equuscorp
on “Completion” was the “investor loans”’* identified in the Schedule to the ASA. The
governing law clause selected the laws of Queensland”.

63.  The sale ultimately agreed by the parties in the Deed included the sale of “/Rural’s/
interests under the loan contracts” identified in the Schedule to the ASA and the indebtedness
thereunder, defined as “the debts” *. There was no governing law clause, but the proper law
of the Deed would be that of Queensland”.

64. Section 199 of the PL Act’® relevantly provided:

b4 See the definition of “Net Proceeds”.

& ABXX.

66 ABXX.

o7 VSC at [43] and [48].

o8 VSC at [116] and ALR at [335]-[3491.
8 VSC at [17].

" ABXX.

n Under clauses 3 and 5.2 of the ASA, if the asset was a book debt or right of action, it was to be

transferred by “Bare Assignment”, being (see clause 2) “a document reciting the transfer of an asset ..”.

7 ASA, clause 3 (ABXX) and Item 1 of the Schedule (ABXX).
B ASA, clause 13 (ABXX).
74 Deed, clause 1 (ABXX).

75 Applying the principles stated in Akai Pty Ltd v. The People’s Insurance Company Ltd (1996} 188

CLR 418 at 441-442 (per Toohey, Gaudron and Gummeow JT).
i Sections 199 and 200 of the PL Act are Annexure A.



10

20

30

65.

66.
67.
the hand of” Rural. The assignment was of a “debt or other legal thing in action

(D)
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Any absolute assignment by writing under the hand of the assignor
... of any debt or other legal thing in action, of which express notice
in writing is given to the debtor ..., is effectual in law (subject to
equities having priority over the right of the assignee) to pass and
transfer from the date of such notice —

(a) the legal right to such debt or thing; and
(b) all legal and other remedies for the same,; and

(c) the power to give a good discharge for the same without the
concurrence of the assignor.”’

Clauses 1 and 2 of the Deed provide:

1.

The inter-relationship between the PL Act and clause 2 of the Deed is unmistakeable.

Clause 1 of the Deed was an “absolute” (i.e. unconditional ) assignment given “under

Pursuant to clause 5.2(a) of the Asset Sale Agreement, Rural, as legal
and beneficial owner, hereby sells, assigns, transfers and sets over the
debts, its interests under the loan contracts, its interests under the
guarantees and its interests under the securities, free from all
encumbrances to Equus and all interest due and becoming due on the
debts for Equus to hold absolutely (“the assignment”’).

The assignment Is an absolute assignment intended to take effect
immediately as a legal assignment of, inter alia,

(@)

()
(c)

the legal right to such debts, interests under the guarantors and its
interests under the securities and all interest due and becoming due
on the debis.

all legal and other remedies for these matters in the preceding sub-
paragraph (a).

the power to give good discharge for those matters referred to in
sub paragraph (a) without the concurrence of Rural.

179

Respondents received “notice in writing” of the assignment.

68.
Equuscorp “all legal and other remedies for” the debts and interests under the loans. The

“legal remedies™ arc those obtainable in a court™. The “other remedies” are remedies such as

By virtue of sub-s.199(1)(b) of the PL Act, the Deed was effectual in law to transfer to

the right to terminate a contract®' or petition for winding up of the debtor®,

7
78
79

30
81

It appears that the VSCA’s attention was not drawn to the PL. Act or its other Australian counterparts.

Clyne v, Deputy Commissioner of Taxation (1981) 150 CLR 1 at 20,

The words “Jegal chose in action” means all rights assignable in Equity: Torkington v. McGee [1902]
2 KB 427 at 430-431 or “lawfully assignable choses in action”: Federal Commissioner of Taxation v.

Everett (1980) 143 CLR 440 at 447.
See the discussion in Read v, Brown (1888) 22 QBI> 128 at 131-132 about “the right to sue”.
Hobbs v. Rawson [1961] WAR 79,
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69.  The question posed by sub-s.199(1)(b) of the PL Act and by clause 2(b) of the Deed
was whether a cause of action for money had and received in respect of an irrecoverable debt
or an unenforceable loan is properly described as one of the “legal ... remedies for the [debt
or interests under the loans|”.

70. The VSCA reasoned as follows:

70.1 the ASA identified the “loans” to be the subject of the future assignment®® and
recognised that the “/oans” may be irrecoverable, but made no provision for
that contingency such as assigning rights “connected with, but not in or under”
the “loans”®*, Therefore the assignment of restitutionary remedies was not
intended®;

70.2  the Deed was made pursuant to the ASA and identified, inter alia, the “/oans™
as its subject®®. The language of the Deed indicated that the assignment was
limited to, inter alia, the “debts” and the “loans™® and the failure to provide in
the Deed for assignment of any alternative restitutionary remedies “in
connection with the loans” indicated that such an assignment was not intended
and the assignment in the Deed could not be construed to apply to such
remedies®®.

71.  The VSCA’s construction of clause 2(b) of the Deed, and, parenthetically, sub-
5.199(1)(b) of the PL Act, defies commercial sense and the well known principles for
construing contracts® and interpreting legislation® which seek to avoid commercial
inconvenience. Why would Rural and Equuscorp have intended that remedies for breach of
contract or in debt vest absolutely’' in Equuscorp but restitutionary remedies for the same
sum of money remain with Rural?

72.  The VSCA failed to consider the meaning of the central words. A common meaning of

3992

the word “for” is “in respect of or with reference to, regarding Adopting that meaning

avoids commercial inconvenience.

82 Re Premier Building Land and Investment Association, ex parte Stewart (1390} 16 VLR 20 at 24.

83 ALR at [321].

B4 ALR at [322], [323] and [325].
8 ALR at[323].
8 ALR at [324].
& ALR at [325].
i ALR at [325].

8 Australian Broadeasting Commission v, Australasian Performing Right Association (1973) 129

CLR 99 at {09; McCann v Switzerland Insurance Australia Ltd (2000) 203 CLR 579 at 589[22] and

600 [74]; Maggbury Pty Limited v. Hafele Australia Pty Limited (2001) 210 CLR 181 at 188 [11]

and at 198 {43}; Zhu v. Treasurer of New South Wales {2004) 218 CLR 530 at 559 {82]; IATA v

Ansett Australia Holdings Ltd (2008) 234 CLR 151 at 160[8].

CIC Insurance Ltd v. Bankstown Football Club Ltd (1997) 187 CLR 384 at 408.

Read v. Brown (1888) 22 QBD 128 at 131; Bacon v. Yatchaw Irrigation and Water Supply Trust

(1898) 23 VLR 485; Hughes v. Pump House Hotel Co Ltd [1902] 2 KB 190; Hobbs v. Rawson [1961]
WAR 79 at 86; Carob Industries Pty Ltd (in lig) v. Simto Pty Ltd (2000) 23 WAR 515 (CA) at
[27].

% “The Australian Oxford Dictionary”, 2™ Ed., 486.

90
91
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73. When the word “for” is so understood and it is appreciated that a debt may be
irrecoverable or a loan unenforceable, but nonetheless there was and is a debt or a loan, a
claim for money had and received in respect of an unenforceable debt or loan contract is
embraced within the words “legal ... remedy for the [debt or interest in the loan contract]”.
Indeed, the VSCA would have accepted that a restitutionary remedy would have been
assigned had the Deed expressly said “connected with™" instead of “for”,

RESTITUTION DEFENCE

Statutory Context

74.  Whether the Code precludes the grant of restitutionary relief is a question of
construction of the Code™.

75.  The definition of “prescribed interest” in sub-section 5(1) of the Code focuses upon
the “right” to participate or “the interest” in the relevant instrument, In the present context,
the “right” or “interest” were at least the rights granted by the Farm Agreement with respect
to the Farm and to the fruit grown. It was not any right given to the Investor under the Loan
Agreement.

76.  In Division 6 of Part IV of the Code concerning prescribed interest, Parliament has
dealt differently with consequences of conduct and terms of various contracts. For
contraventions of conduct identified by ss.170 and 171, sub-s.174(1) specifies the maximum
penalty. For contraventions of covenants in deeds, sub-s.174(1)(b) specifies the maximum
penalty. For contraventions of conduct identified by other provisions, the general penalty
provision in s.570 applies. If a provision of a relevant deed or contract purports to exempt a
trustee or representative from the relevant liability, sub-s.177(1) renders the provision void in
certain circumstances.

77.  The Code contained no express prohibition against the making of Loan Agreements.
Indeed, there was no right offered by the Loan Agreements which constituted a “prescribed
interest”. The Loan Agreements did not call for the commission of an offence under the
Code. Nor did the Code prohibit lending money. Further, unlike the provision considered in
Pavey, nothing in the Code expressly rendered the contracts embodying the prescribed
interest, let alone the Loan Agreements, unenforceable.

78. In FJ Leonhardt, a case concerning contractual illegality, a majority of the Court”

recognised that once the statute, on its proper construction, did not prohibit the making of the

% ALR at [325].

i Pavey & Matthews Pty Ltd v. Paul (1986-1987) 162 CLR 221 (Pavey) at 262 (per Deane I}, a
passage cited with approval by McHugh and Gummow JJ in Fitzgerald v. FJ Leonhardt Pty Ltd
{1997) 189 CLR 215 (FJ Leonhardt).
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contract or its performance, the question is then whether, applying considerations such as
those identified in Nelson v. Nelson®®, it would be an affront to enforce legal or equitable
rights arising from the contract. This approach should be adopted in respect of restitutionary
relief claimed pursuant to the common counts.

79.  The leading decisions concerning the consequences of a contravention of s.170(1) or
s.171(1), and hence whether restitutionary relief is precluded by the Code, are the Full Federal
Court decisions in Australian Breeders’’ and Amadio®.

80. It was said in Australian Breeders “that the consequence of a contravention of 5.169
is to render void and unenforceable all transactions made in consequence of that

99

contravention This cannot be correct. Where Parliament intended that a provision was

void, it said so (e.g. s.177(1)). Further, s.174(2) assumes that liabilities subsist despite
contravention.

81.  So much was recognised in Amadio, in which the Court said that the more accurate
description was “that transactions entered into in consequence of a contravention of the
prescribed interest provisions are unenforceable except by the holder of the prescribed

interest”' ™

and that there was the additional question of severance'®' (otherwise an arms-
length loan from an unrelated financier could be unenforceable because it was a transaction
entered into in consequence of the contravention).

82. The corollary of the recognition in Amadio that the transaction contracts were
unenforceable and not void was that, on its proper construction, the Code did not preclude
restitutionary relief'®2,

83.  Although the Full Court in Amadio did not refer to FJ Leonhardt, it applied103 the
approach to construction adopted in Pavey'®’. The Pavey approach was acknowledged by
McHugh and Gummow JJ in FJ Leonhardt to have been consistently decided with their

5

approach in the latter'®. Consequently, the intermediate appellate decisions to the effect that

95
96
97

FJ Leonhardt at 229-230 (per McHugh and Gummow JJ) and at 249 (Kirby J}.
Nelson v, Nelson (1995) 184 CLR 538 (Nelson) at 612-613,

Australian Breeders Co-Operative Society Ltd v. Jones (1997} 150 ALR 488 (Australian
Breeders).

Amadio Pty Ltd v. Henderson (1998) 81 FCR 149 {(Amadio).

Australian Breeders at 538 (Wilcox and Lindgren JJ, with whom Lee J agreed).
100 Amadio at 192,

ol Amadio at 192,

102 Amadio at 194, endorsing Australian Breeders at 540-541.

108 Amadio at 194, endorsing Australian Breeders at 540-541.

104 Pavey at 229 per Mason and Wilson JJ.

105 FJ Leonhardt at 230,

98
9%
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contravention of sub-s.170(1) of the Code and its predecessors'® do not preclude the grant of
a restitutionary remedy'”’ are consistent with the principles established by this Court.

84. However, Amadio and the prescribed interest cases preceding it give no explanation
of how it is that the investor would bring an unenforceable contract to an end. In principle,
there is the anterior question why termination has any relevance when a contract is
unenforceable: its status definitionally does not depend on party or parties electing one way or
the other. Query whether the position taken in this litigation below mistakenly applied to a
contract rendered unenforceable by reason of statutory illegality, the conceptually distinct
matters of so-called rescission for breach and an election between a common money count
and an actionable breach of contract'®,

“Failure of Consideration”

85.  Equuscorp’s claim for money had and received was, and is advanced on the basis that
there had been a “total failure of consideration”.

86. When considering total failure of consideration, the “failure of consideration”
identifies the failure to sustain itself of the state of affairs contemplated as a basis for the
advance by Rural of the funds under the Loan Agreements'®”,

87. In these Appeals, the state of affairs contemplated as the basis for the advance by
Rural was that the Loan Agreements were enforceable. That state of affairs was, unbeknown
to the parties, always unsustainable,

88.  The VSCA rejected the preceding analysis because:

88.1 Rural received payments of principal and interest''®;

88.2 Rural enforced Investor Charges and Investor Mortgages, causing loss of the
Investors® interest in the Schemes'!!;

88.3 Equuscorp’s proffered “counter-restitution” in the form of set-off for the
repayments made by Investors was inadequate because Rural had enforced the
Investor Charges and Investor Mortgages and it offered no counter-restitution
for the Investors’ lost interests! 12;

88.4 the analysis was technical and contrived in circumstances where Rural had
received payments and dealt with the Investor Charges and Investor

Mortgages] B,

106 Section 83 of the Companies Act 1961.

17 Hurst v. Vestcorp Ltd (1988} 12 NSWLR 394 (Hurst}); O’Brien v. Melbank Corporation Ltd
(1991) 7 ACSR 19; Australian Breeders at 541; Amadio at 194, See also ALR at [261].

cf Baltic Shipping Co v Dillon (1993) 176 CLR 344 (Baltic Shipping) at 350-359 per Mason CJ.
Roxborough v, Rothmans of Pall Mall Australia Ltd (2001) 208 CLR 516 Roxborough) at 525 [16]
{per Gieeson CJ and Gaudron and Hayne II) and 557 [104] (per Gummow J). See also David
Securities at 382, Baltic Shipping at 389 (per McHugh).

1o ALR at [186].

1l ALR at [186].

H2 ALR at [187].

H3 ALR at[188].

108
109
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88.5 the finding of Byrne J — that the Loan Agreements would not have been made
unless it were part of the Schemes so that it ... follows ... that it could not be
inferred that a fair and reasonable person in the positions of the investor and

Rural Finance, respectively, would intend that the loan might stand when the

rest of the scheme fell away” — precluded the analysis''*.

89.  Apart from depending on the factual error that Rural had enforced the Investor
Charges and the Investor Mortgages (as to which see paragraphs 25 and 36 above), in so
reasoning, the VSCA erroneously merged two issues, namely whether there had been a
“failure of consideration” and whether any such failure was “fotal”. The VSCA’s reliance' "
on a passage from the reasons of Deane and Dawson JJ in Baltic Shipping''® was misplaced,
as that passage contained their Honours’ explanation of why in that case there had been a
“total” failure, not whether there had been a “failure of consideration™.

90. The consequences of the application of the Code and commonsense established the
“failure of consideration” as that phrase is understood by this Court’s decisions. Byrne I’s
finding concerning the inter-relation of the Scheme contracts, if it says anything about the
presumed state of affairs, says that the Loan Agreements would not have been made had the
parties known that they would be unenforceable as a consequence of CBG offering prescribed
interests in contravention of sub-s.170(1) of the Code.

“Total” Failure

91.  Equuscorp has two contentions:

91.1 wherever a court is able, upon the construction of the contract, aided by
additional evidence, to apportion the performance bargained for and the
monetary value attributable to that performance, or to objectively ascertain the
monetary value of proferred counter-restitution, there is no need for a failure of
consideration to be “fotal’””; alternatively

91.2 where, as here, Equuscorp has no remedy for breach of the Loan Agreements,
the requirement that the failure of consideration be “fotal” should be dispensed
with.

The latter may need leave of this Court to be advanced.
92.  The first contention is established in the the plurality judgment in David Securities, in
which it was said that in two circumstances:

92.1 where consideration (i.e. the benefits to be conferred by performance) can be
apportioned; or

92.2  where “counter-restitution is relatively simple”'!’

2

4 VSCat[112] and ALR at [191].

5 ALRat[188].

He Baltic Shipping at 376-377, as set out at ALR [135].

i A circumstance identified by Professor Birks, An Introduction to the Law of Restitution, Oxford:
Clarendon Press, 1990 ay 242,
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insistence on “total” failure was not required. Whether such circumstances exist is to
be assessed with substance prevailing over form''® and by considering the contracts
made by the parties'"”.

93. David Securities itself and Roxborough are examples of the application of the
apportionment circumstance.

94,  Baltic Shipping, properly understood, accords with David Securities. The
performance of the contract bargained for by Mrs Dillon could not be apportioned'®®. Mrs
Dillon did not offer counter-restitution, as she sought restitution of her entire fare™', so no
occasion arose to consider whether it was “relatively simple”.

95.  Counter-restitution is “relatively simple” if, with the assistance of evidence if
necessary, it is objectively ascertainable. Adopting an “objectively ascertainable” test does
not render a restitutionary remedy available when it is easy to calculate (as where the benefit
is a monetary one such as a loan repayment) yet unavailable when non-monetary (as where
the benefit is a wholly or partly constructed building). Further, it will apply in the case of non-
monetary benefits (the purchase price is repaid if counter-restitution, in the form of the return
of the vehicle to which the vendor had no title, is proferred).

96.  Adopting this approach, Mrs Dillon would nonetheless have failed in Baltic Shipping
as any counter-restitution could not have been objectively ascertained as it would be

dependent on her subjective assessment of her “holiday experience”'*.

3123

97.  Further, this Court has warned against “top down reasoning” = in favour of reasoned

(case-by-case) development of principle. The counter-restitutionary approach recognised in

the preceding paragraphs is the progression of the law in respect of restitutionary remedies.

124

Long ago in the annuity cases' " the Courts allowed money had and received claims despite

payments being received before it was recognised that the annuities were unenforceable.
Further, whilst in the prescribed interest cases commencing with Hurst and concluding with

d125

Amadio the basis of the claim was not stated “°, the relief granted (where identified) accords

with the counter-restitutionary approach advocated. Two members of this Court have

L See Baltic Shipping at 376 (per Deane and Dawson JJ); Rexborough at [92] (per Gummow J).

L9 Lumbers v W Cook Builders Pty Ltd (In lig) (Lumbers) (2008) 232 CLR 635 at [79].

120 Baltic Shipping at 350 (per Mason CJ) and at 377 (per Deane and Dawson JJ).

12} See Baltic Shipping at 375 (per Deane and Dawson JJ).

122 Baltic Shipping at 378.8.

123 Roxborough at [73]-[74];Lumbers at [77];

124 Hicks v Hicks (1802) 3 East 16; Holbrook v Sharpey (1812) 19 Ves Jun 132; Davis v (1827)
6 B&C 651. These led Lord Goff in Westdeutsche Landesbank Girozentrale v Islington Borough
Council [1996] AC 669 to question (at 682-3) whether insistence on “total’ failure was necessary.

! If not money had and received, it is difficult to identify what other basis there was,
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recognised that restitutionary remedies of the type discussed in Hurst “may be available to
assist in striking a balance™'*°.

98.  The VSCA failed to apply principle.

99.  The consideration was apportionable into:

99.1 the Initial Repayments which the Investor was to make (under clause 3C(i) in
the Loan Agreement in Haxton’s case); and

99.2  the Balance of the “Principal Sum” and interest thereon, which were to be
repaid by the Investor from the net proceeds of the sale of fruit (clause 3C(ii)).

The receipt of the Initial Repayments was not the performance by the Investors of their
obligation to pay the balance.

100. If, contrary to the submission in the preceding paragraph, there was performance of
the obligation to pay the balance, counter-restitution (by set-off of the payments received by
Rural) was proffered and was objectively ascertainable. The VSCA implicitly recognised this
when it found that Equuscorp’s proffered restitution was only inadequate because it gave no
credit for the Investors’ lost interests in the Schemes. There was no need to insist upon
“total” failure.

101. If Equuscorp’s first contention does not succeed, then the requirement that there be
“total” failure should be dispensed with when, as here, the claimant has no remedy for
breach'*’. If this Court accepts this as a further circumstance warranting it unnecessary for
insistence that a failure of consideration be “fofa/”, then the appeals should be allowed.
ENRICHMENT DEFENCE

102. The first of the six reasons'”® given by the VSCA for finding that the Respondents’
retention of the balance of the loan funds was not unjust was that the investors entered into the
Schemes without the protection of a prospectus. This reason explains why the Loan
Agreements were unenforceable against the Respondents, why the loan funds should not have
been advanced and why there is a prima facie entitlement in Rural to restitution. Once it is
determined that, on the Code’s proper construction, Parliament did not intend that a
contravention of sub-s.170(1) would result in the preclusion of restitutionary relief, the
contravening conduct does not thereafter enter the domain as a factor in favour of retention.
103, The second reason — that the Respondents made repayments of capital pursuant to the
Loan Agreements — was irrelevant in that it has no bearing on whether the retention of the

balance of the loan funds was not unjust.

126

i EJ Leonhardt at 231 (per McHugh and Gummow JJ}, referring to Hurst at 445-446,

For the reasons first expounded by Sir Guenter Treitel and explained by Gummow J in Roxborough at
[105]--[107].

128 All reasons are set out at ALR at [272].
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104. The third reason — that the Loan Agreements would not have been made but for the
Schemes — suffers the same defect as the first reason. It is a factor explaining why Rural was
entitled to seek restitutionary relief, not a further or other circumstance denying the justness of
the balance being returned.

105. The fourth reason — the failure of the blueberry project — is causally unrelated to the
advance of funds under the Loan Agreements. In the enquiry at hand, it is unjust for the
Respondents to adopt the inconsistent stance of receiving the loan funds and complaining
about the failure of the funded investment.

106. The fifth reason — that the Respondents lost their entire interest in the Schemes
pursuant to the enforcement of Rural’s “legally unenforceable security interests” is factually
flawed on a number of levels and inconsistent with other passages in the VSCA'’s reasons:

106.1 first, there were no Investor Mortgages given to Rural under the Loan
Agreements, so there was no “legally unenforceable security interest” capable of
being enforced;

106.2 secondly, as the VSCA recorded'®, Rural did not enforce the Investor Charge

in the Loan Agreements against the Respondents;

106.3 thirdly, the Land was sold by Equuscorp as mortgagee in possession, pursuant

to mortgages securing funds which Equuscorp had advanced to CBG (and not
pursuant to the CBG Charge'*°).

Even were it to be assumed that Equuscorp’s appointment of receivers in August 1991 and
March 1992 pursuant to the Johnson Group charges and Equuscorp’s sale of the Land in
October 1995 pursuvant to the Equuscorp and the CBA and SBNSW Mortgages caused the
Respondents to “irrevocably lose” their interest in the Schemes, that fact is irrelevant to
whether retention of the balance of the loan funds is not unjust. Had there been no
assignment to Equuscorp, could it have been said that Equuscorp’s actions made it not unjust
for the investors to retain the balance of the loan funds?

107. The sixth reason — that there was no evidence that the Respondents invested in order to
obtain, or obtained, any taxation benefit — was flawed. Any intention to obtain a taxation
benefit is irrelevant to the “nof unjust” enquiry. Either the benefit was obtained or it was not.
Further, the VSCA overlooked the matters referred to in paragraphs 41 to 45 above. The only
finding available was that the Respondents claimed the amounts advanced under the Loan
Agreements as taxation deductions. This accords with the obvious character of the Schemes

themselves.

129 ALR at [38].
30 ALR at [36] and [38).
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108. The contracts underpinning the Schemes cannot be disregarded and must be given

legal effect’’’. Further, the Respondents conducted their affairs on the basis that the

132 and expenses as

transactions were effective (e.g. declaring fruit proceeds as income
deductions). The investments in the Schemes carried with them commercial risks. The
failure of an investment for commercial reasons does not make the retention of the loan funds
advanced not unjust.
PART VII:
109, Sections 199 and 200 of the PL Act as in force at the date of the Deed are Annexure A.
They remain in that form.
110. Relevant extracts of the Code as in force at the date the Schemes were promoted,
being the equivalent provisions of the Companies Act 1981 (Cth) are Annexure B. They have
long been repealed.
PART VIII:
111.  The Orders which Equuscorp secks are:

113.1 the Appeal is allowed;

113.2 set aside the Orders of the Court of Appeal made on 29 January 2010 and in

lieu thereof order that the Respondent’s Appeal to that Court is dismissed with

Costs;

113.3 the Respondent pays the Appellant’s cost of and incidental to the Appeal.

1% February 2011

Bret Walker
Phone (02) 8257 2527
Fax (02) 9221 7974

oy Nz

Robert Peters
Phone (03) 9225 6943
Fax (03) 9225 8020

Counsel for the Appellant

Bl Equuscorp Pty Ltd v. Glengallan Investments Pty Ltd (2005) 218 CLR 471.

132 Agreed Fact 7 (ABXX).



ANNEXURE A

s 198A 152 s 199
Property Law Act 1974

PART 11A—RIGHTS OF WAY

Prescriptive right of way not acquired by user

198A.(1) User after the commencement of this Act of a way over land
shall not of itself be sufficient evidence of an easement of way or a right of
way having been acquired by prescription or by the fiction of a lost grant.

(2) If at any time it is established that an easement of way or right of way
over land existed at the commencement of this Act, the existence and
continuance of the easement or right shall not be affected by subsection (1).

(3) For the purpose of establishing the existence at the commencement of
this Act of an easement of way or right of way over land user after such
commencement of a way over that land shall be disregarded.

PART 12—EQUITABLE INTERESTS AND THINGS IN
ACTION

Statutory assignments of things in action

199.(1) Any absolute assignment by writing under the hand of the
assignor (not purporting to be by way of charge only) of any debt or other
legal thing in action, of which express notice in writing has been given to
the debtor, trustee or other person from whom the assignor would have
been entitled to claim such debt or thing in action, is effectual in law (subject

to equities having priority over the right of the assignee) to pass and transfer
from the date of such notice—

(a) the legal right to such debt or thing in action; and
(b) all legal and other remedies for the same; and

(c) the power to give a good discharge for the same without the
concurrence of the assignor.

(2) If the debtor, trustee or other person liable in respect of such debt or
thing in action has notice—

(a) that the assignment is disputed by the assignor or any person



s 200 153 s 202
Property Law Act 1974

claiming under the assignor; or

(b) of any other opposing or conflicting claims to such debt or thing
n action;
the debtor may, if the debtor thinks fit, either call upon the persons making

claim to the debt or other thing in action to interplead concerning the same,

or pay the debt or other thing in action into court under and in conformity
with the provisions of the Acts relating to relief of trustees.

Efficacy in equity of voluntary assignments

200.(1) A voluntary assignment of property shall in equity be effective
and complete when, and as soon as, the assignor has done everything to be

done by the assignor that is necessary in order to transfer the property to the
assignee—

(a) even though anything remains to be done in order to transfer to
the assignee complete and perfect title to the property; and

(b) provided that anything so remaining to be done is such as may
afterwards be done without intervention of or assistance from the
assignor.

(2) This section is without prejudice to any other mode of disposing of
property, but applies subject to the provisions of this and of any other Act.

PART 13—POWERS OF APPOINTMENT

Application of pt 13

201. This part applies to powers created or arising either before or after
the commencement of this Act.

Mode of exercise of powers

202.(1) Where a power of appointment by an instrument other than a
will is exercised by deed, executed and attested under this Act, or, in the
case of an instrument under the Land Title Act 1994, under that Act, such



.30486, Part.f — Preliminary AA/ NExvE 5 70,301

(1) felates toan uridertaking, scheme, -enterprise or investment contract
‘promoted by or on behalf of a person whose ordinary business is or
includes-the promotion of similar undertakings, schemes, enterprises or
investrent contracts, whether or not that person is, or is'to become a
. party to the agreement or-proposed agreement; or

-(ii) is or would be an agreement, or is or would be within a “class of
. agreements, prescribed by the regulatrons for-thé purposes of this

. paragraph; k
History S o . st
Definition of *“participation interest" inserted by No. 192 of
1985, s, 30. .

1. A.C.T.: *‘Territory"". :
Tas.: For “‘the State” read “Tasmama

+ “‘prescribed’’ means prescribed by‘this Code’, by the regulations or by the rules;
1. A.C.T.: “Act”. '

‘‘prescribed interest”” means— -’
(a) a participation interest; or

(b) a right, whether enforceable or riot, whether -actual, prospective or
contingent and whether or not ev1denced by a formal” document, to
participate 1n a time-sharing scheme

but does not include a right or. interest, or a right or interest mcluded In a class or
kind of rights or interests, declared by the regulations to be an exempt right or
interest, or a class or kind of exempt rights of interests, for the _purposes of
D1V1810n 6 of Part IV;

3 kad I T !.,'

HlstOry e Lo

Definition of * prescnbed mterest” subst:tuted by No 192 of Y
1985, s 36. . . )
Definition of “preScrrbed interest”’ substrmted by No. 13 of ST
1984, 5. 4., sy

o -t ' T L

“prescrlbed State aui:horlty’”l rneans— L ___'f‘ T
(a), the Regrstrar of Companies; '

J | (b) the Comiuissioner for: Corporate Affalrs or - .

A

“(c) the. Corporate Affairs'Comimission;: S
1 Vrc Qld S. A WA Tas A C.T: Delete deﬁmtron of “prescnbed State aﬁthonty"

“prrncrpal executive ofﬁcer”,. in relauon t0. a company, ‘means the principal
executive officer of the Company for the tlme bcrng, by whatever name called, and
' whether or not he is a dlrector oo

. “prmcrpal reglster”, in relatron to a company, meafis; the regrster ‘of members of
- the company- kept, pursuant to. secuon 256;

~. “‘profit and loss account’’ includes income and expendrture account revenue

- saccount or .any other account showing the results of the business. of a corporation
for a period and, if the corporation concerned is engaged in the.development or

. exploration: of natural resources, also includes an operations account or any like
,account and a development account or any hke account;

Australian Companies Legislation Sec. 5(1)
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“ofﬁcer” in relat10n toa corporaﬂon includes— -
(a) a diI‘eCtOI‘ secretary, executwe ofﬁcer or employee of the corporatmn

(b) a receiver and- manager., ef property - of the. corporation appomted under a
power contained in an instrument; TR

(¢) an official manager or deputy official manager of the corporation;. -

(d) a liquidator of the. cerporaﬁon appointed in a Voluntary winding up of the
corporation; and -

(e) a trustee or other person- administering a.compromise or arrangement made
between the corporauon and another person or other. persons,

but does not include—
(f) a receiver who is not also a’inanager;
(g) areceiver and manager appomted by a court or

(h) a l1qu1dat0r appomted by a court

History ) . S
Para. (b) of definition of “*officer’”. dmended by No. 108 of . . ] . -
1983, s. 21.

s . . B . Ry

“ofﬁ(:lal hqmdator” means a person registered as an ofﬁc1al 11qu1dat0r under
sectlon 21 or deemed to be registered as an official liquidator under this Code’;

l

1. A.C.T.: “Act” - e

[ = .

“‘official manager’’ means a person appointed as an official manager under Part

X1, . .
““on’’, in relation to a stock market, includes at or by means-of;

M

History
Definition of *‘on’” inserted by No. 192 of 1985, 5. 30.

B

“part1c1pat10n mterest” means any nght to partlclpate or a_ny mterestw—.,_

T (a) in any profits, assets or, reallsatzon of any ﬁnanclal or busmess undertakmg or
scheme whether in the State* or elsewhere;

(b) in any common enterprise, whether in the-State! or elsewhere in relation to
.. which .the holder of the right or.inferest is led. to expect proﬁts ‘rent Or
interest from the efforts of the promoter of the enterpmse or a third party; or

(c) in any investment contract,.

whether or not the right or interest is enforc'éable,. ‘whether the right or interest.is
actual, prospective or contingent, whether or not the right or interest is evidenced

by a formal documerit and whether’ or not the rlght or 1nterest relates t0a phys1cal
asset, but does not include—- + . ' ; TN .

{d) sucha nght that is a nght to paﬁ1c1pate ina t1me sharmg scheme
(e) any share i in, or debenture of, a corporahon _ _ o
(f) -any interest in, or arising out of, a policy of life insurance; or

(g) “an interést in a partnership agréement, unless the agreement ot proposed
agreement—

. . [The pext page is 70, 301}
Sec. 5(1) . CCH Australia Limited




. ANNBxUE B
,—‘7‘2,'310".2 , vooikL0 . Gompanies Codée - -

SECTION 162 COMPLIANCE WITH LAWS OF STATE OR OTHER
TERRITORY. SUFFICIENT COMPLIANCE FOR CERTAIN-COMPANIES:;.

162 - Notwrthstandmg anything: in this’ Divisiofiy in'the Case: of a borrowmg c0rporat1on
that is a récognised company or recogniséd: forergn company of i the case'ofa ‘guardntor
corperation of -such a ‘borrowing - cOrperation;- it is sufficient? ¢ompliance’ With” this
Division if the corporation has complied with the provisions of the lawsef the ‘State or
Territory i which -the borrowing: oorporatlon is mcorporated or - reglstered that

.correspond with this Division. . .- . .- L s nresr L 5
HIStU 3 . ) ) oot ot B ,.;-"
S. 162 amended by No 108 of 1983,’s. 58 : tT : 5
SECTION 163 LIABILITY OF TRUSTEES FOR DEBENTURE HOLDERS
163(1) [Certain provisions void] | Subj ect to this sectlon, any provrsmn contained
in a trust deed relating to or securmg an issie of debentures, of ini any contract with

the holders of debentures Secured by a trust deed, is voidin so’far'as it would have
the effect of exemptmg a trustee-from, or indemnifying ‘it against, liability for
breach of trust where it fails to show the degree of caré and diligence required of it as o
trustee having regard to 1ts powers, authormes or drscretlons under the trust deed or "
contract. . S -
163(2) [Exceptlons] Sub-section (1) does not invalidate— '

(a) any release othermse vahdiy given in respect of anythmg done or omitted
* tobedonebya trustee before the giving of the release; or

(b) any prov1sron enabhng such a release to be grven—- ,

(i) on the agreement to the gwmg ‘of the release of a majorlty of not less 4

than three- quarters in nominal value of the debenture holders present

and voting in person or, where proxies are permltted by proxy at a

: meeting convened for the purpose; and &

) (ii) _either with respect to specific acts or omlssmns or on the dissolution of
the trustee or on its ceasing to act.

163(3) -[Further exceptions} . Sub-section (1) does not operate—-

e i VER

" (a) to invalidate any provision in- force at the commencement of the
Companies (Application of Laws) Act, 1981" so long as any trustee then
entitled to the benefit of that provision remains a trustee of the deed in
question; or

(b) to deprive any trustee of any exemptlon or right to be indemnified in 2
respect of anything done or omitted to be doné by the trustee whlle any
such provision was in force.

1. S.A,, Tas.: For * Compames(Applzcarmn of Laws) Act, 1981 read * Compames (Application ofLaws)Act 1982".
" A.C.T.: For *‘the Compames (Appltcatron of Laws) Act, 1981"° read th1s Act” ) '

R R
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D1v1sron 6 — Prescrlbed Interests

SECTION 164 INTERPRETATION o
164(1) [Definitions] In this Division, unless the contrary intention appears—
‘“‘company’’ means-—

(a) a public company, ' '

Cb) a corporatlon thatis a pubhc company under the correspondmg law
" in force in a participating State or in a participating Territory?;

Sec. 162 .CCH Australia Limited
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(c)..a corporation that is a public'company under the law of a declared
State or declared Territory and 1 is reglstered as a forelgn company n
[hame-of State]’; - : s

(d) in relation to a prescribed interest that relates to an undertaking,
scheme, enterprise,” contract or arrangement (in this- paragraph

. referred to as the ‘‘“relevant undertaking”) — a body corporate
(other than-a body corporate of a kind referred to in paragraph (a),
(b) or (¢))—

(i) formed or incorporated in [name of State]’ or in a participating
State or participating Territory; or
. (i) formed or incorporated in a declared State or declared Territory
and registered as a foreign company in [name of State]’,

_being a body corporate that is declared.-by the Commission, by
1nstrument in writing, to be a company for the purposes of this
Division in relation to the relevant undertaking or in relation to a
class of -undertakings, schemes, enterprises, contracts or
arrangements that inclodes the relevant undertaking; or

(e) inrelation to a prescribed inferest that relates to an undertaking, scheme,

. enterprise, contract or arrangement (in this paragraph referred to as the

.+ - “‘relevant undertaking’’}) — a body corporate (other than a body
corporate of a kind referred to in. paragraph. (a), (b) or (¢)) formed or

incorporated in-a participating State or participating Territory, being a
body corporate that is, pursuant to a provision of a law in force in that
State or Territory® that corresponds with paragraph (d), declared by the
Commission, by instrument in writing, to be a company for the purposes
of the provisions.of the law in force in- that State or Territory® that
correspond with this Division in relation to the relevant undertaking or
in relation to a class of undertakings, schemes, enterprises, contracts or
arrangements that includes the relevant undertaking;

Defmlnon of “‘company’’ substituted by No. 108 of 1983,

s. 59,

1. A.C.T. For “‘[name of State]”’ read “‘the Australian Capltal Terrltory : )

2. A.C.T.: For “law in forcein a part;c:patmg State or in a participating Terntory read “‘law of a participating State
or participating:Territory”’. . )

3. ASC.T.: For “‘law in foree.in that State or Temtory” read “law of that State or Terntory

“dee!ared State!” means a State that is declared by the Commission, by order

. In writing pubhshed in. the Gazette, to be a declared State for the purposes of

this Division; ,

‘‘declared Territory’’ means a Territory that is-declared by the Commission,
by order in writing pubhshed in the Gazette, tobea declared Terrltory for the
purposes of this Division; - :

“‘financial year’’, in relation to a deed medns the period of 12 months ending
on 30 June or on such other date as is specified in the deed in lieu of 30 June;
“management company’’, in relation to any prescribed interests issued or
proposed- to -be issued.-or-any deed.that relates to.any prescribed interests
issued or proposed to be issued, means a company. by or on behalf of which

-the prescribed interests have been or are proposed to be issued, and includes
any person for the time bemg exerc1smg the funciions of the management
‘company. ' R A R
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164(2) - [Deed]: A.reference in this Division to a-deed shall be read as including a
reference to any instrument amending or affecting the deed. =

164(3) [Deemed covenants] Any deed to which approval has been granted under
a corresponding previous law of the State’ shall;, if it does not contain the covenants
concerned,.be deemed to contain covenants to the-effect of the covenants required to
be contained in a deed under sub-section 168(1) except the covenants required under
sub-paragraphs 168(1)(b)(i), (ii) and (iii), and sub-sections 168(3), ), (5) and (6)
apply in relation to the deed accordingly.

Hisiory :

S. 164(3) amended by No. 108 of 1983, 5. 59.

. ALCT: “Territory’’.
Tas.: For *‘the State”read“Tasmama

SECTION 165 APPROVYED DEEDS

165(1) [Approved deed] For the pur_j;ioses of this-Di;ris_ion, a deed is an approved
deed if — ' o

(a) an approval has been granted to the deed under this Division or under any
corresponding previous law of the State;' and .

(b) an approval has been. granted -under this Division or under any
corresponding previous law of the State’ to -the trustee or representative
appointed for the purposes of the deed acting as trustee or represeritative
and that approval has not been revoked and the trustee or representative
has not ceased to hold office.

1. A.C.T.: ““Territory’’.
Tas.: For “‘the State’’ read **Tasmania’’.

s

165(2) [Deed approved under corresponding law} In the case of a management
company formed or incorporated in a participating State or partlclpatmg Territory,
a deed is an approved deed for the purposes of this Division if— -
(a) an approval has been granted to the deed under the provisions of the law,
or of the previous law, in force in that State or Territory® that correspond
with this D1v131on, and '

(b} an approval has been granted under the provisions of the law, or of the
previous law, in force in that State or Territory' that correspond with this
Division to the trustee or represéntative appointed for the purposes of the
deed acting as trustee or representative and that approval -has not been
revoked and the trustee or representative has not ceased to hold office.

History
5. 165(2) substituted by No. 108 of 1583, s. 60.

1. A.C.T.: For “law, or of the previous law, in force in that State or! I‘emtory” read ‘‘law, or of the previous law, of
that State or Territory’’.

SE.CTION 166 APPROVAL OF DEEDS

166(1) [Approval by Commission]  Where a deed makes provision for the
appointment of a person as trustee for or répresentative of the holders of prescribed
interests issued or proposed to be issued by a company, the Commlsswn may,

subject to this section, grant its approval to the deed
’ History . A .
3. 166(1) amended by No. 108 of 1983, s. 61

[The next page is 72,851] SRR R
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166(2) [Compliance with Division and regulations] The Comlmssmn shall not grant
its-approval to a deed unless the deed—

(a) complies with the requirements ‘of this Division; and

(b) makes provision for such other matters and thmgs as are reqlnred by or under the
regulations to be included in the deed. :

166(3) [Deed or sworn copy to Commission] Within 7 days after approval has been
granted to a deed under this section, the management company shall lodge with .the
Commission the deed, or a copy of the deed verified by a statement in writing, and a
copy so lodged shall for all purposes, in the ahsence of proof that it is not a true copy, be
regarded as an original.

History
8. 166(3) amended by No. 108 of 1983, 8. 61.

166(4) [Consolidation of deed] Where an instrument or.instruments amending a deed
has. or have been made, the management company shall, on being required by the
Commission to do so, lodge with the Commission a printed copy (in this sub-section
referred to as a ‘‘relevant copy’’) of the deed as amended by the instrument or
instruments, being a copy that— -

{(a) is verified by a statement in writing; _ ‘
(b) bears an indication sufficient to distinguish it from—

() the deed as lodged, or the copy of the deed lodged, as the case may be,
under sub-section (3); .

(ii) the instrument, or each of the instruments, as the case may be; and
(iti) each copy (if any) of the deed previously lodged under this sub-section; and

(c) if an amendment or amendments made by the instrument or instruments has not or
have not, as at the date on which the relevant copy is lodged under this
sub-section,. come into operation — has marked on it, in relation to the provision,
or in relation to each provision, as the case may be, altered, omitted or inserted by
the amendment or amendments, a note that identifies the instrument that altered,

- omitted or inserted the provision and contains a statement to the effect that—

(i) 'in the case of a provision that has been altered or omitted — the alteration or
omission; or

(ii) in the case of a provision that has been inserted — the provision inserted,
has not yet come into operation, '

and a relevant copy so lodged shall for all purposes, in the absence of proof to the
contrary, be regarded as a true copy of the deed as so amended.

History .
S. 166(4) mserted by No. 192 of 1985, s. 59,

166(5) [Annexures] Where a. prov1s1on of an mstrument affects the operation of a
deed otherwise than by way of textual amendment, the management company shall not
lodge a copy of the deed with the Commission under sub-sectlon (4) unless a copy of the
instrument is annexed to the copy of the deed.

Hlstory
8. 166(3) insérted by No 192 of 1985, s. 59.

Australian Companies Legislation Sec. 166(5)
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166(6) [Transitional application] In sub-sections (4) and.(5), “‘instrument’’ includes
an instrument made before the commencement of section 59-.of the Companies and
Securities Legislation (Miscellaneous Amendments) Act 1985 of the Commonwealth.® .

History
S. 166(6) inserted by No. 192 of 1985,:s. 59.

[. A.C.T.: Delete the words *‘of the Commonwealth’’.

SECTION 167 APPROVAL OF TRUSTEES

167(1) [Approval by Commission] The Commission | may, subject to such terms and
conditions as it thinks fit, grant its approval to a person acting as trustee or representatlve
for the purposes of a deed

History
S. 167(1) amended by No. 108 of 1983, 5.62.

167(2) [Revocation of approval} The Commission may, at any time, by reason of a
breach of a term or condition subjéct t6 which the approval was granted or for any other
reason, revoke an approval granted under this section or under any correspondmg
previous law of the State.!

I. A.C.T.: ““Territory’’.
Tas.: For “‘the State”’ read * Tasmama

SECTION 168 COVENANTS TO BE INCLUDED IN DEEDS

168(1) [Required covenants] Subject to sub-section (2), a deed shall, for the
purposes of paragraph 166(2)(a), contain covenants to the following effect:

(a) a covenant binding the management company that it will use ifs best endeavours to
carry on and conduct its business in a proper and efficient manner and to enstire
that any undertaking, scheme or enterprise to which the deed relates is carried on
and conducted in a proper and efficient manner;

(b) covenants binding the management company—

(i) that the management company will pajf to the trustee or representative,
within 30 days after their receipt by the company, any moneys that, under
the deed, are payable by the company to the frustee or representative;

(ii) that the management company will not sell or issue, or penﬁit to be sold or
issued, a prescnbed interest to which the deed relates otherwise than at a
price calculated in accordance with the provisions of the deed;

(iii) that the management company will, at the request of the holder of a
prescribed interest, purchase, or cause to be purchased, that prescribed
interest from the holder and that the purchase price will be a price calculated
in accordance with the provisions of the deed; and

(iv) that the management company will not, without the approval of the trustee or
: representative, publish or cause to be published any advertisemient, circular
" “or other document containing any statement with respect to the sale price of
prescribed interésts to which the deed relates or the yield from those
prescribed interests or containifig any invitation to buy prescribed 1nterests

" (c) covenants binding the trustee or representative that.he or it will—

Sec. 166(6) . CCH Australia Limited
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(1) exercise all due diligence ‘and- vigilance in -carrying out-his or its functions
~and duties and-in watching the rights and interests of the holders of the
prescnbed interests to which the deed relates;

_(ii) keep or. cause to be kept proper books of account. in relation to those
prescribed interests;

(111) cause those accounts to be audlted at the end of. each financial year by
registered company auditor; and

(iv) send or cause to be sent by post a statement of the accounts with the report of
the auditor on those accounts within 2 months of the end of the ﬁnancml year
to each of the holders of those prescnbed mterests,

(@) a covenant bmdlng the. management cornpany and the trustee or representattve
. respectively, that .no .moneys available for- investment under the deed will be
nvested in or lent to the management company, the trustee or representative, or
* any person (other than a banking corporation or a corporation declared pursuant to
paragraph 97(7)(b) to be an authorized dealer in the short term money market) who

is associated with the management company or with.the trustee or representative;

(e) a covenant binding the management company that the company will—

(i) make available to the trustee or representatlve or' to any registered company
auditor appointed by him or it, for inspection all the books of the company
whether kept at the registered office or elsewhere; and

(ii) give tc the trustee or representattve or to any such" aud1to1 such oral or
 written mfonnatlon as the trustee or Tepresentative ot the auditor requires
with respect to all matters relating to the undertaking, scheme or enterprise

of the company or any property (whether acquired before or after the date of

the deed) of the company or otherwise relating to the affairs of the company;

s (f) a covenant binding the management company that the management company will

- make available, or ensure,that there. is made .available, to the trustee or

- representative such details as. the trustee or representatlve requires with respect to

: all matters relating to thé undertaking,.scheme or enterprlse to which the deed

¥  relates;

(g) covenants binding the management company and the trustee or representative,
respectively, that the management company or the trustee or representative, as the
case may be, will not exercise the right to vote in respect of any shares relating to
the prescribed interests to which the deed relates held by the management company
or by the trustee or representative at any election for. directors of a corporation
shares in which are so held, without the consent of the majority of the holders of
the prescribed interests to whlch the deed relates present in person and voting given
at a meeting of those holders convened in the manner provided for in paragraph (h)
for the purpose of authortzmg the exercise of the right at the next election; and

T B e iR O TR

(h) a covenant binding the management company that the management company will,
within 21 days after an application is delivered to the company at its registered
office, being an application by not less than 50, or one-tenth in number, whichever
is the less, of the holders of the prescribed interests to which the deed relates, by
sending notice by post of the proposed meeting at least 7 days before the proposed

s Australian Companies Legislation . Sec_- 1 68(1)




"
7 . P

72,854 . Companies Code

meeting to each of the holders of the prescribed interests-to which the deed relates |

at his last known address or, in the case of joint holders, to the joint holder whose
name appears first in the company’s. records, convene a meeting of the holders for
the purpose of laying before the meeting the accounts and balance-sheet that were
laid before the last preceding annual general meeting of the’ management company
or the last audited statement of accounts of the trustee or representative, and for the
purpose of. giving to the trustee or representatwe such directions as the meeting
thinks proper.

History
8. 168(1){c), (&) and (g) amended and (1)(d) subsntuted by
No. 108 of 1983, 5.63. -

168(2) [Specxﬁed deed need not contain covenants] The Commlssmn may, by
instrument in writing,; declare that, subject to such térms and conditions as are specified
in the instrument, ‘a’ specified deed that makes provision for the appointment of a
specified person as trustee for or representafive of the holders of the prescribed interests
to which the deed relates-is not required. to contain covenants-to the effect of such of the
matters referred to in sub-section (1), or to contain such of the matters provided for in
regulations made, for the purposes of paragraph 166(2)(b), as are specified in the
instrument and the Commission may, by instrument. in, writing, revoke the
ﬁrst—mentioned instrament or vary it in such manner as it thinks fit.

History
S. 168(2) substituted by No. 108 of 1983, 5. 63.

168(2A) [Copy 0f mstrument to be pubhshed in Gazette} The Commlssmn shall
cause a copy of an’instrument executed inder sub-section (2) to-be published in the
Gazette, but failure of the Commission to do so does ot affect the validity of the
instrument.

History
S. 168(2A) inserted by No.. 108 of 1983, s. 63.

168(3) [Meeting of holders of préScribed interests] A mecting convened for the
purposes of a covenant contained in a"deed pursuant to parag'raph'(l)(g)'or (h) shall be
held at the time and place specified in the notice, being a time not later, than 2 months
after the giving of the notice, under the chalrmansh1p of—

(a) such person as is appointed for that purpose by the holders of the prescribed
interests to which the deed relates present at the meetmg, or :

(b) where no such appointment is made, a nominee of the trustee or representatlve
approved by the Commission, :

and shall be conducted in accordance with the provisions of the deed or, in so far as the
deed makes no provision, as directed by the chairman of the meeting.- ’

168(4) [Contmuatlon of enterprlse] Notwithstanding” anything to the contrary
contained in an approved deed, thé undertaking, scheme, enterprise, contract or
arrangement to which the deed relates may be continued in operation or existence if it
appears to be in the interests of the holders of the prescribed interests to which the deed
relates during such period as is, or such periods as are, agreed upon by the trustee or
representative and the management company.

' [i‘he next page is 72,863]
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168(5) [Trustee or representative to comply with direction] Where a direction is
given to the trustee or representative at a meeting convened pursuant to a covenant
complying with paragraph (1)(h), the trustee or representative—

(a) shall comply with the direction unless it is inconsistent with the deed or this Code?;
and :

(b) is not liable for anything done or omitted to be done by him or it pursuant to that
direction.

History
S. 168(5)(b) substituted by No. 108 of 1983, s. 63.

1. A.C.T.: ““Act”.

168(6) [Court may rule on objection] Where the trustee or representative is of the
opinion that a direction so given is inconsistent with the deed or this Code! or is
otherwise objectionable, the trustee or representative may apply-to the Court for an order
confirming, setting aside or varying the direction and the Court may make such order as
it thinks fit.

1. A.C.T.: ““Act”.

SECTION 169 PRESCRIBED INTERESTS TO BE ISSUED BY
COMPANIES ONLY

169 A person, other than a company or an agent of a company authorized for that

purpose under the common or official seal of the company, shall not issue to the public,
offer to the public for subscription or purchase or invite the publlc to subscribe for or
purchase, any prescribed interest.

SECTION 170 STATEMENT TO BE ISSUED

170(1) [Statement in writing to be registered] A company or an agent of a company
shall not issue to the public, offer to the public for subscription or purchase, or invite the
public to subscribe for or purchase, any prescribed interest unless a statement in writing
in relation to that prescribed interest has been registered by the Commission under
Division 1.

History
S. 170(1) substituted by No. 153 of 1981, s. 43.

170(2) [Deemed prospectus] For the purposes of the registration of the statement
referred to in sub-section (1), and for all other purposes ‘the statement shall be deemed to
be a prospectus issued by a company.

History
S. 170(2) substituted by No. 153 of 1981, s. 43.

[The next page is 72,871]
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170(3) [Application of laws relating to prospectuses] Subject to sub-sections (4)
and (5), all provisions of this Code' and rules of law relating to—

(a) prospectuses;

(b) the offering or 1ntended offermg to the public of shares for subscription or
purchase;

(c) the inviting or intended inviting of the public to subscribe for or purchase
shares; and -

T el A R . Tt
e g S R R R i AN

(d) the issuingorintended issuing of forms of application for'shares,

13 shall, with such adaptations as are necessary, apply and have effect in relation to
prescribed interests as if —

(e) the prescribed interests were shares that were offered or intended to be
offered to the public for subscription or purchase or that the public were
invited or intended to be invited to subscribe for or purchase;

(f) persons accepting any offers or making offers pursuant to any invitation
in respect of, or subscribing for or purchasing, any such prescribed
interests were subscribers for shares;

(g) the references in paragraph 99(4)(a) to the corporation were references to
' the financial or business undertaking or scheme, the common enterprise or
the investment contract to- which the statement relates;

(h) the reference in sub-paragraph 99(4)(a)(iv) to the directors of the
corporation were a reference to the management company for the
prescribed interest and the directors of that company; and

(j) the reference in sub-paragraph 99(4)(a)(vi) to debentures were a reference

to prescribed interests and the reference in that sub-paragraph to the

trustee for the debenture holders were a reference to the trustee for, or
representative of, the holders of the prescribed interests.

History

5. 170(3) substituted by No. 153 of 1981, s. 43.

1. A.C.T.: “Act”.

176(4) [Statement to include prescribed matters] Subject to sub-section (5), the
statement shall set out the prescribed matters, and shall contain the prescribed
reports, with such adaptations (if any) as the circumstances of each case require and
E the Commission approves.

170(5) [Prescribed matter inappropriate] A matter or report referred to in sub-
section (4) may be omitted from a statement if, having regard to the nature of the
prescribed interest, the Commission is of the opinion that the matter or report is not
£ appropriate for inclusion in the statement and has by mstrument in writing approved
E | the omission.

170(6) [Registration under corresponding law] Where a statement in respect of a
: management company formed or incorporated in a participating State or
; i participating Territory has been registered under the provisions of the law in force in
t that State or Territory' that correspond with Division 1, that statement shall, for the
purposes of this Division, be deemed to have been registered by the Commission
under Division 1 and anything required to be done before registration under that
Division shall be deemed to have been done.

Australian Companies Legislation Sec. 170 (6)
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History C )
S. 170(6) substituted by No. 108 of 1983, 5. 64.

I. A.C.T.:For ‘““law in force in that State or Territory’’ read ‘‘law of that State or Territory”’.

SECTION 171 NO ISSUE WITHOUT APPROVED DEED

171(1) [Prohibition of issue of prescribed interest without approved deed] A
person shall not issue to the public, offer to the public for subscription or purchase,
or invite the public to subscribe for or purchase, any prescribed interest unless, at

[The next page is 72, 9013
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the time of the issue, offer or invitation, there is in force, in relation to the interest, a
_ deed that is an approved deed.

171(2) [Reference to approval prohibited] A person shall not, in any deed,
E prospectus, statement, -advertisement or other document relating to a prescribed

interest, make any reference to0 an approval of a deed or of a trusiee or
4 representative granted under—
3 (a) this Division or a previous corresponding law of the State'; or

(b) the provisions of the law in force in a participating State or in a
participating Territory? that correspond with this Division, or a previous
corresponding law in force in a participating State or in a participating
Territory.?

1. A.C.T.:“Territory’.
Tas.: For “‘the State’’ read ‘““Tasmania’.

2. A.C.T.:For “law in force in a participating State or in a participating Territory’’ read ‘“law of a participating State
or participating Territory®’.

SECTION 172 REGISTER OF HOLDERS OF PRESCRIBED INTERESTS

172(1) [Management company to keep register] The management company shall,
in respect of each deed with which the company is concerned, keep at the registered
office or principal place of business in the State' of the company, or at such other
place in the State' as the Commission approves, a register of the holders of
prescribed interests under the deed and enter in the register—

LR T 2 e o 2 s S it

(a) the names and addresses of the holders;

(b) the extent of the holding of each holder and, if his prescrlbed interest
consists of a specific interest in any property, a description of the property
sufficient to identify it;

(c) the date at which the name of each person was entered in the register as a
holder; and

(d) the date at which any person ceased to be a holder.
History o
S. 172(1) amended by No. 108 of 1983,ls. 65.

1. A.C.T.: “Territory”.
Tas.: For “‘thé Stite”’ r'ead “Tasmama”

172(2) [Deemed compliance] A management company formed or 1ncorporated in
a part1c1pat1ng State, part1c1pat1ng Territory, declared State or declared Temtory
that—

~(a) keeps a register of holders of prescnbed interests in accordance with the
provisions of the law in force in that State or Terrltory that correspond
with sub-section.(1); and

(b) keeps within the State' a register contammg with respect to the holders of
prescribed interests who are resident within the State' the 1nf0rmat10n
prescrlbed by sub-section (1)},

shall be deemed to comply Wlth sub section (1).

H:stury -
S. 172(2)(a) amended by No. 108 of 1983, s. 65.

1. A.C.T.:*‘Territory’’.
Tas.: For ‘‘the State’” read *‘Tasmania®’. ny
2. A.C.T.: For ‘‘law in force in that State or Territory”’ read ‘‘law of that State or Territory’’.

Australian Companies Legislation Sec. 172(2)
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172(3) [Copy of register] A management company that is deemed by sub-section
(2) to comply with sub-section (1) shall, within 14 days after receiving a written
request from a holder of a prescribed interest resident in the State,” make available
for inspection by him a copy of the register of holders of prescribed interests kept as
mentioned in paragraph (2)(a). -

1. A.C.T.; “Territory”’.
Tas.: For “‘the State” read ““Tasmania’’.

172(4) [Application of Division 4 of Part V] The provisions of Division 4 of Part
V (except ‘section 262) shall, with such adaptations and modifications as are
necessary, apply to and in relation to the registers kept under sub- sectlon (1) and
under paragraph (2)(b).

172(5) {Exemption from sec. 173(1)(¢)] A management company that—

(a) keeps a register of holders of prescribed interests pursuant to sub-section
(1) or paragraph (2)(b) at a place in the State' within 25 kilometres of the
office of the State Commission?; and

{(b) provides reasonable accommodation and facilities for persons to inspect
and take copies of its list of holders of prescribed interests,

need not comply with the provision of paragraph 173(1)(c) in relation to the deed
under which the prescribed interests are held unless the Commission, by order in
writing published in the Gazette, otherwise directs.
1. A.C.T.: “*Territory”’.

Tas.: For *‘the State™" read-“T_asmania”.

2. Vie,, Qld., W.A,, Tas.: “Commissioner for Corporate Affairs’’.
A.C.T.: “Corporate Affairs Commission for the Territory’’.

172(6), (Omitted by No. 108 of 1983, 5. 65.)

SECTION 173 RETURNS, INFORMATION, &c., RELATING TO
PRESCRIBED INTERESTS

173(1) [Return ete. to Commission] Where a deed is or has at anyA time been an

approved deed under sub-section 165(1), the management company shall lodge with
the Commission—

[}

(a). so.long as the deed, or an); deed in substitution in whole or in part for the
deed, remains in force — within 2 months after the end of each f1nanc1a1
year applicable to the deed or substituted deed; or

(b) if thg deed ceases to'be in force and no.deed has been substituted in whole
or in part for the deed, or any such substituted deed ceasés to be in force
— within 2 months after the deed or substltuted deed, a5 the case may be,
ceases to be in force, )

a return in the prescribed form containirig—

(¢) a list of all persons who, at the end of the relevant financial year, were
holders of the prescribed interests to which the deed or substituted deed
relates; and

(d) such other particulars as are prescribed,
and accompanied by the prescribed documents.

Sec. 172(3) | CCH Australia Limited
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173(2) [Signature] Any document required to be lodged with the Commission by
the management company under sub-section (1) shall be 51gned by at least one
director of the management company.

173(3) [Copies to holder] A company to which sub-section (1) applies shall, if so
requested by any holder of a prescnbed interest to which the deed relates within a
period of one. month after the. end of the relevant financial year, send by post or
cause to be sent by post to the holder, within 2 months after the end of the relevant
financial year, a copy of each of the documents that the company is required to
lodge with the Commlssmn by vn‘tue of that sub sectron (other than the hst referred
to in paragraph ).

173(4) [Recognized company] Sub- section (1) does riot apply t6 a management
company that i is a recognized ‘company and has complied with the provision of the
law in fofce in the participating State or in the partrc1pat1ng Territory' in which it
was 1ncorporated that corresponds with' thls section.

1. A.C.T.: For “law in force in the part1c1pat1ng State or in the particlpatmg Temtory” read ““law of the participating

State or participating Terfitory'’.-

173(5) [Relevant financial year] A reference n thrs section to the relevant
financial year shall be read as a reference— .

(2) in-a case to which paragraph (1)(a) applres — to the frnanc:lal year referred
to in that paragrdaph in respect of which the return is lodged; or
(b) ina case to which paragraph (1)(b) applies—
(i) if the deed ceases to be in force at the expiration of the last day of a
financial year apphcable to the deed — that financial year; or

(i) in any other case — the period that commenced at the expiration of the
last preceding financial year applicable to the deed and ended on the
day on which the deed ceased to be in force.

'SECTION :174 . ‘PENALTY FOR BREACH OF CERTAIN PROVISIONS OR

COVENANTS -
174(1) [Offences] A person shall not—
(a) contravene or fail to comply with a provision of section 169, 170 or. 171; or

(b) fail to comply with a covenant contained or deemed to be contamed in any
deed that is or at any time has been an approved deed.

Penalty $20,000 or imprisonment for 5 years or'both.
174(2) [ClVll liability preserved] A person is not reheved from any 11ab111ty to any

‘holder of a prescribed interest by reason-of any contravention of, or failure to

comply w1th a provision of this DlVlSlOI’l
SECTION 175 WINDING UP OF SCHEMES &ec.
175(1) [Meeting to be convened] Where—

(a) the management company under a deed is in the course of being wound
up; or

(b) in the opinion of the trustee or representative, the management company
has ceased to carry on business or has, to the prejudice of holders of
prescribed interests to which the deed relates, failed to comply with a
provision of the deed, :

Australian Compariies Legislation Sec. 175(1)
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the trustee or representative shall:convene a meeting of those holders in the manner
set out in sub-section (2}. :

Penalty: $2,500.

175(2) [Notice of meetmg] A meeting under sub-section (1) shall be convened by
sending by post notice of thé proposed meeting at least 21 days before the proposed
meeting to each holder at hlS last known address, or, in the ¢ase of Jomt holders to
the joint holder whose name- appears flrst in the ¢ company’s records. '

175(3) [Conduct of meetmg] The prov151ons of sub- sectlon 168(3) apply to such a
meetmg as if the meetmg were a meeting referred to in that sub- section. =

175(4) [Court order conflrmmg resolution} . If at any.such meeting a resolutlon 1s
passed by a majority of not less than three quarters in value of the holders of .the
prescribed interests present in person and voting at the- meeting that the undertakmg,
scheme, enterprise, contract or arrangement to Wthh the deed relates be wound up,
the trustee or representative shall, within 28 days after the day on which the meetmg
is held, apply to the Court for an order confzrmlng the resolution.

Penalty: $2,500.

175(5) [Court’s powers] On an application by the trustee or representative, the
Court may, if it i$ satisfied that it is in the interest of the holdérs of the prescribed
interests, confirm the resolution and-may make such orders as it thinks necessary or
expedient for the effective winding up of the undertaking, scheme, enterprise,
contract or ,arrang_ernent,

SECTION 176 NON-APPLICATION OF DIVISION IN CERTAIN
CIRCUMSTANCES

176(1) (Omitted by No. 108 of 1983, s. 66.)" -

176(2) [Non-application] This Division -does not apply in the case of the sale-of
any prescribed interest by a personal representative,liquidator, receiver or trustee in
bankruptcy in the normal course of realization of property. ,

SECTION 177 LIABILITY OF TRUSTEES

177¢(1) [Certain provisions voxd] Subject to thxs section, a provision contained in
a deed that is or has been at any time an approved deed, or in any contract with the
holders of prescribed interests to which such a deed relates, is void, in so far as it
would have the effect of exemptmg a trustee or representatwe under the deed from
or indemnifying a trustee or representative against, liability for breach of trust
where the trustee or representative fails to show the degree of care and diligence
required of a trustee or representative having regard to the powers, authorities or
discretions conferred on the trustee or representative by the deed.

[The next page is 72, 951]
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177(2) [Releases] Sub-section (1) does not invalidate—

(a) any release otherwise validly given in respect of anything done or omitted
to be done by a trustee or representatlve before the giving:.of the release; or

(b) any provrslons enabling such a release to be given—

(1) on the agreement to'the givihg of the reléase of a majority of not less
than three-quarters in nominal value of holders of prescribed interests

present in person and voting at a meeting -convened for the purpose;
and

(i1) either with respect to" specific acts or -omissions or on the trustee or
representative ceasing to act.

lesmn 7 — Title to and Transfer of Securltles

SECTION 178 'NATURE OF SHARES - o ' o
178(1) [Qualities] A share or other interest of a member in a company— |

(a)_ is personal property; | '

(b) is transferable or transmissible as provided by the articles; and

(c) subject to the articles, is capable of devolution by will or by operation of
law.

178(2) [Pérsonal property] Subject to sub-section (1)—

(a) the laws applicable to ownership of and dealing with personal property
apply to a share or other interest of a member in a company as tliey apply
to other property; and

(b) equitable interests in respect of a share or other interest of a member in a
" company may be created, dealt wrth and enforced as in the case of other
persondl property.

178(3) [Situation] For the purposes of any law, a share or other interest of a
member in a company shall be taken to be situated—

(a) in a case to which paragraph (b) does not applj — in the State or Territory
* in which the register of members of the company is kept; or

(b) if the name of the member is, in respect of the share or interest concerned
entered in a branch register — in the State, Territory or country other than
Aaustralia in which that branch register is kept.

SECTION 179 NUMBERING or SHARES

179(1) - [Distinguishing. number] Each share in a company shall be dlstlngmshed
by an appropriate number. . -

179¢2) [Exceptions] Notwithstanding sub sectxon (l)—

(a) if at any time-all the issued shares in a company, or all the issued shares in
a company of a particular class, are fully paid up and rank equally for all
purposes, none of those shares is required to have a distinguishing number

_so long as each of those shares remains fully paid up and ranks equally for

e e Bt e R
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570(6): [Fine of $500]. . Except.as provided by .sub-sections (3), (4). and (5) of this
section and by sub-section 571(5), the penalty: applicable i in relatlon to an offence against
this Code? is a fine of $500.

History
S. 570(6) amended by No 192 of 1985 s 127. .

1. A.C.T: *“Act”.

SECTION 570A PENALTY NOTICES

570A(1) ' [Notice may be served in prescribed form] Where the Comrnission has
reason to-believe that a person has, whether before or after the commencement of
section 121 of the Compames an_d _ Securztzes Legislation, _,(Mzsce_llaneous

PEEEIEE

OV E L.

o IThe nextipageis 77,7511 .
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Amendment) Act 1983 of the Commonwealth, Tcommitted a prescribed'offence, the
Commission may, subject-to sub-section (2); -serve on the person a notlce in the
prescribed form— t :

" . (a) alleging'that the person has committed the prescribed offence-and giving
' the:prescribed particulars ifi relation to the prescribed offence;

- (b) setting out the pfes’cribed pen"ailtjf in re'sp’ect of the p'rescrib"ed: offence; and
(c) Statmg——-. N

(1) in. the case of a prescrlbed offenc:e constltuted by a faﬂure to doa
partlcular act or thing— .

k (A) ‘that the obligation to'do the act or thmg continues noththstandmg
S “the service of the notlce or the payment of the prescrlbed penalty;

(B) that 1f within the perlod spec1f1ed in the notlce (bemg a period thatis
not less than 21 days), the ] person pays the prescribed penalty to the
authority specified in the notice and does the act or thing, no further
dction will be taken agamst -the person in relatlon to the prescnbed
offence and - :

(©) that 1f at the explratlon of the perlod spec1fied in the notlce the
person has not paid the prescribed penalty to the authority specified
in the notice -or has not'done the act or- thmg, proceedmgs may be
1nst1tuted agamst the person; or’

(11) in the case of a prescnbed offence, not being an offence constituted by
a fallure to'do a particular act or thmg—'

(A). that if, within the period $pecified in the notlce (bemg a penod thatis
.. not less than 21 days), -the persen pays the prescribed penalty to the
-authority. specified in -the notice, no further action will be taken

agairist the person in relation to the prescribed offence; and
. (B) that if, at.the expiration of the period specified in:the notice, the
... person has not paid-the prescribed penalty to the authority specified

. 1In the notice, proceedings.may be.instituted against the person.
I. | A.C.T.: Delete the words “‘of the Commonwealth”." | . o

570A(2) [leltatlons on Comm15310n] :Sub-section (1) does not emipower the
Commission— . o o -

(a) to serve on a person more than one notice under that sub-section in
relation to an alleged commission by that person ofa partxcular prescrlbed
offence;-or e .

(b} to serve on a‘person a notice 'under'tha't sub-section in-relation to a

ot prescnbed offénce unless proceedmgs could be instituted ‘against that
person fOr ‘that offenice in dccordance with section 34 of the Companies
and Securities (Interpretation and Miscellaneous Provisions) ([name of
State]) Code.’

1. AC.T.: *'Corﬁp'anies' and Securities (Interpretation and Miscellanéons Provisions)-Act 1580."?
570A(3) [Servxce by post or: personally] A notice under sub-sectlon (1) may be
served on a natural person éither personally or by post. -

Australian Companies Legislation Sec. 570A(3)
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570A(4) - [Institution of proceedings] . -Where a notice under sub-section (1) s

served on a person.in relation to a. prescrlbed offence constituted by a failure to doa
particular act or thing— L

. {a) if, within the perjod specified in. the:notiee, the person pays the prescribed
penalty to the authority specified in the notice, and does the-act or thing —

no proceedings may. be, 1nst1tuted agamst the _berson 1n respect .of the
~prescribed offence, '

(b) if, at the expiration of the period specified in the notice, the person has
paid the prescribed penalty to the authorify specified in the notice but has
not done the act or thing — no proceedings may be instituted against the
person.in respect of the prescribed offence;, but the obligation to do that
act or thing continues, and, section 571 applies-in relation to the continued
failure to do that act or thing as if, on the day on which the person so paid

the prescrlbed penalty, he had- been conv1eted of an offence constituted by
a fallure to do that act or thmg, : e

(@ i, at the. explratlon of the period SpCleled in.the notice, the person has not
paid the prescribed penalty to the authority specified in the notice but has
done the act or thing — proceedings may be instituted agamst the person
in respect of the prescrlbed offence; or |

(cl) if, at the explratlon of the period. specxfled in the notlce, the person has not
paid the prescribed penalty: to the authority specified;in the notice and has
not done the act or thmg —. the obligation to do that act or thing

continues, and proceedmgs may be 1nst1tuted against” the person in respect
of the prescnbed offence

570A(5) [Instltutmn of proceedmg's] Where"a--notice under - sub-section (1) is
served on a person in:'relation to.a prescribed oifence,’ not being an offence
constituted by a. failure to'do'a parficular act or thing— -

(a) if, within the perlod specified in the notice, the person pays the prescribed
penalty to the authority specified in-the notice — no proceedings may be
instituted against the:person in respect of the préscribed offence; or

(b) if, at the expiration of the period specified in the niotice, the person has not
paid the prescribed penalty to the.authority specified in the notice —

proceedings may be instituted against the person in respect of the
prescribed offence. .

570A(6) [Payment no admission of liability] The payment of an.amount by a
person pursuant to a notice served on the person under this section in relation to a
prescribed offence shall not be taken for any purpose to be an admission by that

person of any 11ab1l1ty in connectlon with the alleged comrmssmn of the prescribed
offence.

570A(7) [Other proceedings not prevented] Except as pro-videci by paragraphs
(4)(a) and (b) and (5)(a), this section does not affect the operation of any provision
of this Code," of the regulatlons, of the rules or of any other Code or any.Act? in

Sec. 570A(4) . .- .- CCH Australia Limited
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relation to the institufion of proceedings in respect of offences that are prescribed
offences for the purposes of this section.

1. A C. T T CAct. - .
" S.A.: For the words “prows:on of thrs Code” read “provmon of thls Code or of any other Code”

2.. A.C.T.: For the words “other Code or any Act’ read ‘‘other Act”’.
S5.A.: Delete the words “‘any other Code or’’. . )
S70A(8) [Interpretatlon] In thls sectlon authorjty’ " includes a person.!

History
S. 570A mserted by No. 108 of 1983, 5. 121.

I. Vic.: For 5. 570A(8) substltute the fo]lowmg subsectlon
**578(8) In this section—
‘authority’ inciudes a person;

‘prescribed’ means prescribed by the Companies (Apphc "ation of Laws) Act-1981 or by the Companles (Victoria)
Regu[atlons

SECTION 571 CONTINUING OFFENCES

571(1) - [Time limit specified] . - Where—

(a) by or under a provision, an act is required to be done w1th1n a partlcular period or
before a particular time; - S :

_(b) failure to do the act within that period or before that time constitutes an offence;

(c) the act is not done within that period or before that time,
then—- _ e . - .
(d). the obligation to do the act continues, notw1thstand1ng that that perlod has explred

or that time has passed, and whether or not a person is convicted of a primary
substantive offence in relation to fallure to do the act until the act is done; and

(e) sub- sectlons (3) and C3) apply

H.lstory
8. 571(1) substituted by No. 192.of 1985 s. 128,
S. 571(1)e) substituted by No 108 of 1983 s. 122,

571(2) [()bhgatlon continues]:- Where—

(a) by or under a provision,-an act is requlred to be done but neither a period within
+ which, nor a time before which, the act is to be done is specified;

(b) failure to do the act constitutes an offence; and -

(c) *a person s conv1cted of a pnmary substantwe offence 4an relatmn to failure to do
" the act, — -

then—
(d) the obligation to do thé act continues, notwithstanding the conviction, until the act
is done; and

(e) sub- sectlons (3) and (4) apply

History
S. 571(2) substituted by No 192 of 1985 5. 128.

e

571(3) * [Further offences] Where—
(a) at a particular time, a person is first convicted of a substantive offence, or is
convicted of a second-or subsequent substantive offence, in relation to failure to do
the act; and

Australian Companies Legislation Sec. 571(3)




IN THE HIGH COURT OF AUSTRALIA
MELBOURNE OFFICE OF THE REGISTRY No. M 128 of 2010

BETWEEN: EQUUSCORP PTY LTD
(FORMERLY EQUUS FINANCIAL SERVICES LTD)
(ACN 006 012 344)

AIGH COURT OF AUSTRALIA Appellant
FILED
- { FEB 201 e
: : IAN ALEXANDER HAXTON
""UE REGISTRY MELBOURNE Respondent
APPELLANT'S CHRONOLOGY

Part I':

Equuscorp certifies that these submissions are in a form suitable for publication on the
internet.

Part 1%

Date Event

00.05.85 — | CBG granted the registered mortgages over the Land or part of it to the
00.05.88 Commonwealth Bank®.

00.00.86 The Johnsons begin to promote tax driven investments in blueberry farming

schemes®.

00.12.86 — | CBG granted registered mortgage over the Land or part of it to State Bank of
00.11.92 New South Wales”.

31.05.89 Haxton entered info his Farm Agreement, Management Agreement, Sale of
Fruit Agreement and Loan Agreement for the 1988-1989 Scheme. At this time
Haxton borrowed $44,506 from Rural.

" This chronology adopts the definitions contained in the Appellant's submissions in M128 of 2010 ("M128
AS").

? Facts specific to proceeding M128 have been italicised.

3 M128 AS [29]

*M128 AS [9]

> M128 AS [14]

® M128 AS [51] and [54]

Filed on behalf of the Appellant Telephone: (03) 9269 9180
Lander & Rogers Fax: (03} 5269 9001
Level 12, 600 Bourke Street DX: 370 Melbourne

MELBOURNE VIC 3000 Ref: NMF 2007232



Date Event
31.08.89 Haxton makes his first repayment under the Loan Agreement of $4,200 of
principal on time’.
30.11.89 Haxton's second principal repayment under the Loan Agreement falls due.
01.12.89 Haxton makes his second repayment under the Loan Agreement of $4,200 of
principal fate®,
07.01.91 CBG grants Equuscorp a registered morfgage over the Land (including each
of the Respondents’ Farms)®. |
10.01.91 Charges are registered by Equuscorp over the assets of CBG, JFM, Rural
and the Buyer. These charges are granted to secure loan facilities granted by
Equuscorp to companies in the Johnson Group™.
30.06.91 Up to this date the net proceeds from the sale of the Investors’ fruit were paid
to Rural in accordance with the various Loan Agreements.
To this date Haxton has paid the following in repayment of the principal
balance’’:
(a) $8,400 by direct payments of capitaf;
(b) $5,292 by prepayment of interest;
(c) $18,893 from the proceeds of the sales of the farm produce in
the financial years 1990 and 1991, and
(d)  payment of $5,952 interest.
01.07.91 From this date, none of the Investors receive proceeds from sales of fruit and
no repayments are made in reduction of the loans.
From this date Haxton made no repayments of principal or interest due under
the Loan Agreement.
" M128 AS [54]
® M128 AS [55]
® M128 AS [29]
' M128 AS [30]
"' M128 AS [56]

2 M128 AS [31]




Date Event

29.08.91 Equuscorp appoints two receivers and managers of the assets of Rural
pursuant to the Rural Charge™.

14.03.93 Equuscorp appoints two receivers and managers of the assets of JFM, CBG
and the Buyer pursuant to the charges registered over their respective
assets',

22.04.94 A transfer of the CBA and SBNSW Mortgages to Equuscorp is registered'®.

00.10.95 Equuscorp, as mortgagee in possession under the CBA and SBNSW and
Equuscorp Mortgages, sells the land containing the blueberry farms'®.

06.03.96 Rural is wound up pursuant to the resolution of its creditors at a meeting
convened under s 439A of the Corporations Law'’.

16.05.97 ASA between Rural (by its receivers and managers) and Equuscorp is
entered. Rural agrees that on completion it will sell to Equuscorp the loans
between Investors and Rural®.

30.10.97 By the Deed Rural purports to assign its interests under the loans to the
Investors described in the ASA and the amounts of indebtedness thereunder
to Equuscorp®.

00.11.97 Investors are given written notice of the assignment®,

20.11.97 Haxton is given notice of the assignment to Equuscorp of Rural’s interest
under the Haxton Loan Agreement and the debt owed under it.

27.03.98 Equuscorp commences its proceeding against Haxton seeking fo recover the
$20,692 balance of the foan then outstanding®’.

¥ M128 AS [32]
' M128 AS [33]
% M128 AS [34]
'® M128 AS [35]
" M128 AS [38]
'® M128 AS [39]
%' M128 AS [40]
% M128 AS [40]
*' M128 AS [58]
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