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APPELLANT'S SUBMISSIONS
PART I:
1.

The Appellant (Equuscorp) certifies that these submissions are in a form suitable for

publication on the internet.
20

PART 11:
2.

Three issues are raised in each ofthe five appeals being heard together.

3.

First, do the words "legal and other remedies for the same", as they appear in;
3.1
3.2

sub-s.199(l )(a) of the Property Law Act 1974 (Qld) (PL Act) and its statutory
assignment counterparts throughout Australia!; and
clause 2(b) of the Deed of Assignment made on 30 October 1997 (Deedi
between Equuscorp and Rural Finance Pty Lld (Rural),

embrace a claim for money had and received in respect of an unenforceable debt which has
been assigned?
4.
30

Secondly, when presented with a claim for money had and received which is based

upon a total failure of consideration, by what principles is a court to determine whether there
is a need to insist that the failure be "totaf'? In particular, how is it to be determined whether
"consideration can be apportioned or counter-restitution is relatively simple [such that]
insistence on total failure of consideration [is not] misleading or confusing,,3.
5.

Thirdly, once a court, having construed the relevant statute, concludes that a

restitutionary remedy is not precluded despite the contract concerned being unenforceable, is

2

Each State and Territory has a counterpart (e.g. s.12 of the Conveyancing Act 1919 (NSW); s.134 of the
Property Law Act 1958 (Vie)).
ABXX.
David Securities Pty Ltd v. Commonwealth Bank of Australia (1991-1992) 175 CLR 353 (David
Securities) at 383.
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the illegality to be considered again when the court decides whether the recipient has pointed
to circumstances rendering it "not unjust" for the benefit to be retained by the recipient4?
PART Ill:
6.

Equuscorp certifies that no notice is required under section 78B of the Judiciary Act

1903.
PART IV:
7.

The reasons for judgment of the Court of Appeal of Victoria (VS CA) are reported as

Haxton & Ors v Equuscorp Pty Ltd (2010) 265 ALR 336 (ALR).
8.
10

The reasons for judgment of the primary judge, Byme J., remain unreported. The

intemet citation is Equuscorp Pty Ltd v Bassat [2007] VSC 553 (VSC).
PART V:
Introduction
9.

In the 1986-1987, 1987-1988 and 1988-1989 financial years, Anthony Johnson and

Francis Johnson (Johnsons) promoted four tax driven investments in blueberry farming
schemes (Schemes)5. The Schemes were governed by similar, but not identical, contracts.
They were launched in 1986-1987, January 1988, June 1988 and in 1988-1989. The Schemes
were designed to allow investors (Investors) to deduct expenses incurred in blueberry
farming activities against their non-farm income. In addition to anticipating an immediate tax
deduction Investors also anticipated the prospect of future income and capital appreciation6

20

10.

There were in excess of 630 investments made in the Schemes. Equuscorp

commenced about 550 proceedings against Investors to recover amounts alleged to be due
pursuant to, or in respect of, loans made to them. Eight of those proceedings were tried before
Byme J as being representative of the bulk of the proceedings. Pursuant to Court Order7, the
trial was of liability in respect of Equuscorp's claims (the trial of quantum and of Investor
counterclaims being stayed). There were appeals to the VSCA in each of the eight
proceedings. Five of the proceedings are before this Court. The Respondents are Ian Haxton
(Haxton) (MI28), Robert Bassat (Bassat) (MI29) and Cunningham's Warehouse Sales Pty
Ltd (CWS) (M130, 131 and 132).
11.
30

In paragraphs 12 to 53 below facts about all the Schemes generally are given. Facts

specific to Haxton's investment are contained in paragraphs 54 to 61.

4
6

David Securities at 379.
ALRat [23].
ALR at [23].
Orders made by Harper J on 4 August 2006.

,
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The Parties and the Land
12.

The Johnsons controlled a number of companies through which the Schemes operated

(Johnson Group)8. The Johnson Group relevantly comprised:
12.1
12.2
12.3
12.4

13.

Corindi Blueberry Growers Pty Ltd (CBG);
Johnson Farm Management Pty Ltd (JFM);
Kathleen Drive Stone Fruit Growers Syndicate No I Pty Ltd (Buyer); and
Rural.

The blueberry farming activities were conducted from a blueberry farming and tourist

complex on land that the Johnson Group had begun to develop at Blueberry Hill, S70
10

kilometres north of Sydney (Land)9. CBG was the registered proprietor of the LandlO.
14.

CBG granted registered mortgages over the Land, or at least those parts of it in respect

of which the Investors were to have rights, to the Commonwealth Bank between May 1985
and May 1988 and to the State Bank of New South Wales between December 1986 and
November 1992 11 (CBA and SBNSW Mortgages) .
The Farm Agreements with CBG
15.

For each of the Schemes, the Investors entered into an agreement with CBG (Farm

Agreement). The form of the Farm Agreement, and its description, differed from Scheme to
Scheme, but the Investor always:
IS. I

20
IS.2

acquired rights in respect of a part of the Land (typically a licence or lease for a
12 year term) in the blueberry farm project l2 , such part being defined as the
"Farm". The Investor owned the blueberry fruit produce from the Investor's
Farm J3 ,· and
was obliged to pay CBG $1.00 for each of the first six years, to pay CBG 3S%
of the net profit from the Farm before tax for each of the seventh to twelfth
years (the Investor retaining the 6S% balance) and was obliged to maintain the
plants and harvest the blueberry crop.

The Management Agreements with JFM
16.

The Investor performed the maintenance and harvesting obligation by contracting JFM

to do so under a management agreement (Management Agreement).
30

The Management

Agreements also differed in form and description from Scheme to Scheme. Under the
Management Agreement, JFM was to receive management fees (Fees) from the Investor for
12 years. The Fees were fixed for the first six years and thereafter were to be calculated on a

recovery plus profit-share basis. The Fees were payable monthly in arrears, but the Investor

9
10
11

12
13

ALR at [24].
VSC at [3] and ALR at [25].
VSC at [3] and ALR at [25].
Admitted on the pleadings (ABXX and XX).
ALR at [25] and [37].
ALRat[28].

[1

Y
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could elect to prepay a part, or all, of the Fees (depending on the form of the Management
Agreement). Prepayment of those Fees, although not mandatory, resulted in the Fees being
discounted. Tax deductibility was expected 14.
The Sale Agreement with the Buyer
17.

Under a sale of fruit agreement (Sale of Fruit Agreement), the fruit produced on a

Farm was purchased from the Investor by the Buyer for five years at a guaranteed price.
The Loan Agreements
18.

If prepayment was desired, the Investor could borrow the relevant Fees from Rural

pursuant to a loan agreement (Loan Agreement) 15.
10

The Loan Agreement varied form

Scheme to Scheme (e.g. the term was five years for all Schemes but the January 1988
Scheme, which was six years). Pursuant to its terms, the Investor was required to make two
capital repayments three and six months from the date of execution of the Loan Agreement l6
(Initial Repayments).
19.

The form of Loan Agreement used for 1986-87 and 1987-88 contained a non-recourse

provision the effect of which was that if the Investor duly made the Initial Repayments,
thereafter Rural's rights to repayment were to be satisfied by recourse only to the proceeds of
fruit sales 17 • The form of Loan Agreement used in 1988-89 did not contain a non-recourse
provision l8 .
20.
20

The Loan Agreement provided that the Investor authorised the Buyer to pay the

proceeds (of the sale of the fruit) to Rural.
21.

Each form of Loan Agreement contained a clause by which the Investor:
21.1

21.2

22.
30

charged the Investor's interest in the Farm, or, depending on the form of the
Loan Agreement, the net proceeds of the Farm, as security for the repayment
by the Investor of the principal and interest due to Rural under the Loan
Agreement (Investor Charge);
was required on request to execute a mortgage or charge or crop lien
(depending on the form of the Loan Agreement) over the Investor's interest in
the Farm (Investor Mortgage).

The Loan Agreements used in the June 1988 and the 1988-1989 Schemes contained an

accelerating provision such that upon a default in payment of principal or interest, the balance
of the loan and interest became immediately due and payable. The acceleration provision was
not present in the forms of Loan Agreements for the 1986-1987 and January 1988 Schemes.
14
15
16
17
18

ALR at [29].
VSC at [6] and ALR at [31].
ABXX - Agreed facts [5].
VSC at [21] and [22].
VSC at [23].

'.
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Prospectus
23.

In respect of the investments which are the subj ect of these Appeals, Rural

contravened sub-s.170(l) of the Companies Code 1981 of the State in which the Investor
resided (Code)19 as no prospectus, or valid prospectus 20 , was registered when Rural offered
the prescribed interest.
Dealings with the Loan Funds
24.

The prepayment of the relevant Fees from money advanced under the Loan
Agreements occurred as follows 21 . Rural drew a cheque on its bank account payable to the
Investor for the amount of the Investor's prepayment.
10

The Investor, although under no

contractual restraint as to how the funds were used, was directed not to deposit the cheque but
rather to endorse it in favour of JFM in performance of the Investor's obligation to prepay
Fees. JFM would then bank the cheque into Rural's bank account.
No Investor Mortgages were Given
25.

None of the Respondents gave Rural an Investor Mortgage

III

respect of the

investments which are the subject of these Appeals.
The Initial Repayments were Paid Late
26.

The Respondents, other than Bassat, did not duly pay both Initial Repayments, with

the consequences that the non-recourse provision (where present in the Loan Agreement) was
not engaged but the acceleration provision (where present) was.
20

Demise ofthe Schemes
27.

The net proceeds from the sale of the Investors' fruit were paid to Rural in accordance
with the various Loan Agreements up until 30 June 1991 22
28.

On 7 January 1991 CBG granted Equuscorp a registered mortgage (Equuscorp

Mortgage) over the Land (including each of the Respondents' Farmsi 3 .
29.

On 10 January 1991, charges (J ohnson Group Charges) were registered by

Equuscorp over the assets of CBG (CBG Charge), JFM, the Buyer and Rural (Rural
Charge)

24.

These charges were granted to secure loan facilities granted by Equuscorp to

companies in the Johnson Group2S.
19
20

21

22
23
24

25

Relevant extracts of the Code as in force in the relevant period, being the equivalent provisions of the
Companies Act 1981 (Cth) are Annexure B.
In the case of CWS' investment the subject of MI30, there was a document which was found not to be a
conforming prospectus - see VSC at [95]-[97].
See VSC at [129] and [135].
VSC at [24].
Admitted on the pleadings (ABXX and XX).
VSC at [7] and VS CA Transcript at T 162-163.
ALR at [34].
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30.

From 1 July 1991, none of the Investors received proceeds from sales of fruit and no
repayments were made in reduction of the loans 26 .

31.

On 29 August 1991 Equuscorp appointed two receivers and managers of the assets of

Rural pursuant to the Rural Charge27 •
32.

On 14 March 1993 Equuscorp appointed two receivers and managers of the assets of

JFM, CBG and the Buyer pursuant to the charges registered over their respective assets28 •
33.

On 22 April 1994 a transfer of the CBA and SBNSW Mortgages to Equuscorp was

registered 29 •
34.
10

In October 1995 Equuscorp, as mortgagee in possession under the SBNSW and
Equuscorp Mortgages, sold the Land 3o .

35.

The Investors' interests in their Farms were effectively determined when Equuscorp

enforced its rights against CBG, Rural, FJM and the Buyer under the Johnson Group
Charges 31 .
36.

At no time did Rural enforce any of the Investor Charges because the Rural Charge

prevented Rural doing S032.
37.

On 6 March 1996, Rural was wound up pursuant to resolution of its creditors at a
meeting convened under s 439A of the Corporations Law 33 .

38.

By an Asset Sale Agreement dated 16 May 199734 between Rural (by its receivers and

managers) and Equuscorp (ASA), Rural agreed that on completion it would sell to Equuscorp
20

the loans between Investors and Rural described in Annexure A35. Prior to completion, Rural
was to execute an assignn3ent document and notices to the Investors informing them of the
sale36 .
39.

By the Deed, Rural purported to assign its interests under the loans to the Investors

described in Annexure A of the ASA (defined as "loan contracts") and the amounts of
indebtedness thereunder (defined as the "debts") to Equuscorp. The Investors were given
written notice of the assignn3ent in November 1997.

26
27
28
29
30
31

32
JJ
34

35

J6

VSC at [24] and ALR at [35].
VSC at [7] and ALR at [33].
VSC at [7] and ALR at [33].
Admitted on the pleadings (ABXX and XX).
Admitted on the pleadings (ABXX and XX). See also ALR at [36].
ALR at [38].
ALR at [[38].
VSC at [7] and ALR at [33].
AB XX.
ASA clause 3 at ABXX.
ASA clause 3 at ABXX.

~
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40.

Equuscorp commenced proceedings against Investors between November 1997 and

March 1998.
Taxation
41.

Byrne J found that the benefit accruing to the investor was an immediate taxation

deduction 37 and that the expected result of investing in the Schemes was that the Investors, for
a modest outlay, would receive a tax deduction to the full value of the loan and interest and
the prospect of further farm income after five years and ultimately the capital value of the
interest in the Scheme 38.
42.
10

The evidence given for Haxton was that he claimed as taxation deductions the

"expenses associated with the investment including the interest on the Ruralloan,,39.
43.

Bassat gave no evidence about claiming a deduction.

44.

The evidence for CWS was that it invested "because of the tax benefits aspect" and

that it was important for prepayment to occur prior to 30 June 1987 "because the immediate

benefit was to be derived in [that} financial year,,40. Further, Byrne J's questioning of Mr
Cunningham and the latter's answers show that prepayments were claimed as a deduction41.
45.

Before the VSCA counsel for the Respondents informed the Court42 that nothing was

known about the quantum of the tax benefit each Respondent received (the benefit depending
on upon the individual taxation circumstances of each Respondent) and submitted that if
restitution was to be measured by reference to the taxation benefit that the Respondents had
20

received, the matter would have to be remitted (the trial on quantum having been stayed).
The Proceedings before Byrne J
46.

Equuscorp claimed for breach of the Loan Agreements and for money had and

received.
47.

In respect of the contract claims, the Respondents relevantly contended that:
47.1

for those Loan Agreements with an acceleration provision, the remedies for
breach of the Loan Agreements were statute barred (Limitations Defence);
47.2 the Loan Agreements were unenforceable because they were entered into as a
consequence of contraventions of sub-sections 170(1) of the Code (Code
Defence).

30

48.

In respect of the money had and received claim, the Respondents relevantly contended

that;
37

J8
J9
40

41
42

VSC at [I].
VSC at [6] and [151] and ALR at [23], [31] and [39].
See the evidence of his accountant at ABXX at [47].
Statement of John Cunningham, ABXX to YY at [16] and [17].
ABXX (T 273 line 24 - 2741ine 10).
ABXX (VSCA Transcript at T 135-136).
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the claim was incapable of assignment (Assignability Defence);
the claim was not assigned by the Deed (Assignment Defence);
restitution was not an available remedy (Restitution Defence);
they were not enriched except to the extent of any tax benefit derived from the
Schemes (Enrichment Defence).
The proceedings were conducted at trial on the basis that by filing their Defences the
48.1
48.2
48.3
48.4

49.

Respondents had brought the Loan Agreements to an end43 • Hence there was no limitation
defence pleaded in respect of the money had and received claim44.

10

SO.

The Respondents counterclaimed for restitution of the payments made to Rural.

51.

In respect of the Respondents, Byme J:
51.1

51.2
51.3
51.4
51.5
51.6
20

found that where there was both a failure to duly pay at least one of the Initial
Repayments and an acceleration provision, the Limitation Defence
succeeded4s ,.
found that the Code Defence succeeded46 ;
did not expressly deal with the Assignability Defence;
dismissed the Assignment Defence47 ;
implicitly dismissed the Restitution Defence48 ;
found that the Enrichment Defence succeeded if the Loan Agreement contained
a non-recourse provision49 , but otherwise dismissed it.

The VS CA
52.

For the purposes of these Appeals, the VS CA relevantly:
52.1
52.2
52.3
52.4

43
44

45
46

47
48
49
50

"

"
53

dismissed the Assignability Defence so . This defence is not in issue in these
Appeals;
upheld the Assignment Defencesl ;
upheld the Restitution Defence s2 ;
would have upheld the Enrichment Defence had it been necessary to do SOS3.

VSC at [100]-[148], although Byrne J did not consider the agreement sound (see [101]).
VSC at [150].
VSC at [114]-[118].
VSC at [95]-[113].
VSC at [121]-[127].
He ordered some Respondents to make restitution.
VSC at [149].
ALR at [274]-[310].
ALR at [311]-[329].
ALR at [102]-[271].
ALR at [272].

1,

,~

-9-

The position of the Respondents can be summarised as follows:

53.

NonRecourse
Provision
No

Acceleration Statute Restitution
Provision
Barred Ordered

Yes

Yes

19881989

No

Yes

N0 54

June
1988
19861987
January
1988

Yes

Yes

Yes

No

Yes

No

No

No

Yes

No

No

No

AppeallPrincipal Respondent
Proceeding

Scheme

MI28
Haxton 5154

Haxton

19881989

MI29
Bassat 4540

Bassat

M130
CWS 5223
MI31
CWS 5189
M132
CWS 8277

CWS
CWS
CWS

Yes by Byme
J, but reversed
bytheVSCA
Yes by Byrne
J, but reversed
by the VSCA

Facts Specific to Haxton

Haxton entered into his suite of documents for the 1988-1989 Scheme on 31 May

54.

1989
55.

55

.

There was no prospectus.
Clauses I and 8 of Haxton's Farm Agreement 56 granted Haxton a 12 year licence of

his Farm on the Land. Clause 257 contained Haxton's obligation to pay Fees. Clauses 4.2 and
5.2 58 contained Haxton's maintenance and harvesting obligations.
56.

10

Haxton's obligation to pay Fees, and his right to elect to prepay the first year's Fees

and receive a discount if he did, was contained in clause 259 of the Haxton's Management
Agreement. Those discounted Fees were $44,506.
57.

Haxton borrowed the $44,506 from Rural. Clause 3A60 of Haxton's Loan Agreement

specified the five year term. Haxton's obligations to make the Initial Repayments was in
clause 3C(i)61 and the obligation to repay the balance was in clause 3C(ii)62. There was no
non-recourse provision. By clause 3C(iv)63 Haxton authorised the Buyer to first pay from

54

"
56
57

58
59
60
61
62

63

Acceleration was not triggered because Bassat duly paid the Initial Repayments.
The Farm Agreement is at ABXX, the Management Agreement at ABXX, the Sale of Fruit Agreement
at ABXX and the Loan Agreement is at ABXX.
ABXX.
ABXX.
ABXX.
ABXX.
ABXX.
ABXX.
ABXX.
ABXX.

•

I

'I

-10sales of fruit JFM's Fees 64 and then pay amounts he owed to Rural. By clause 4(i) Haxton
gave the Investor Charge. Haxton gave no Investor Mortgage pursuant to clause 4(ii). The
1.5% discount on the otherwise applicable interest rate which was offered for prepayment of
Fees was in clause 665 . Clause 7 was the default clause which contained the acceleration
provision66 •
58.

Haxton paid the second of the Initial Repayments after it was due67 , with the result that

the acceleration provision operated to make the loan repayable in December 1989 68 .
59.

Haxton paid Rural $8,400 by the Initial Repayments, $5,292 by prepayment of

interest, $18,893 from the proceeds of fruit sales in the 1990 and 1991 financial years and by
10

a payment of $5,292 of interest on 31 May 1989. Haxton made no payments after 30 June
1991 69 .
60.

By letter dated 20 November 1997 Haxton was given notice of the assignment to

Equuscorp of Rural's interest under his Loan Agreement and of the debt thereunder7o •
61.

Equuscorp commenced its proceeding against Haxton on 27 March 1998 seeking to

recover the $20,692 balance of the loan then outstanding.
PART VI:
ASSIGNMENT DEFENCE
62.

Under the ASA, the "Asset" to be sold by "Bare Assignment,,71 by Rural to Equuscorp

on "Completion" was the "investor loans"n identified in the Schedule to the ASA. The
20

governing law clause selected the laws of Queensland73 .
63.

The sale ultimately agreed by the parties in the Deed included the sale of "[Rural's}

interests under the loan contracts" identified in the Schedule to the ASA and the indebtedness
thereunder, defined as "the debts" 74. There was no governing law clause, but the proper law
of the Deed would be that of Queensland 75 .
64.
64
65
66

67

68
69
70

71

72
73
74
75

76

Section 199 of the PL Ace 6 relevantly provided:
See the definition of "Net Proceeds".
ABXX.
ABXX.
VSC at [43] and [48].
VSC at [116] and ALR at [335]-[349].
VSC at [17].
ABXX.
Under clauses 3 and 5.2 of the ASA. if the asset was a book debt or right of action, it was to be
transferred by "Bare Assignment", being (see clause 2) "a document reciting the transfer of an asset ... ".
ASA, clause 3 (ABXX) and Item I of the Schedule (ABXX).
ASA, clause 13 (ABXX).
Deed, clause I (ABXX).
Applying the principles stated in Akai Ply Ltd v. The People's Insurance Company Ltd (1996) 188
CLR 418 at 441-442 (per Toohey, Gaudron and Gummow JJ).
Sections 199 and 200 of the PL Act are Annexure A.

·.

I

•

-11-

(1)

Any absolute assignment by writing under the hand of the assignor
... of any debt or other legal thing in action, of which express notice
in writing is given to the debtor ... , is effectual in law (subject to
equities having priority over the right of the assignee) to pass and
transfer from the date ofsuch notice(a)

the legal right to such debt or thing; and

(b)

all legal and other remedies for the same; and

(c)

the power to give a good discharge for the same without the
.
77
concurrence OJ.rh
t e assrgnor.

10

65.

Clauses I and 2 of the Deed provide:
1.

Pursuant to clause 5.2(a) of the Asset Sale Agreement, Rural, as legal
and beneficial owner, hereby sells, assigns, transfers and sets over the
debts, its interests under the loan contracts, its interests under the
guarantees and its interests under the securities, free from all
encumbrances to Equus and all interest due and becoming due on the
debts for Equus to hold absolutely ("the assignment '').

2.

The assignment is an absolute assignment intended to take effect
immediately as a legal assignment of, inter alia,
(a) the legal right to such debts, interests under the guarantors and its
interests under the securities and all interest due and becoming due
on the debts.
(b) all legal and other remedies for these matters in the preceding subparagraph (a).
(c) the power to give good discharge for those matters referred to in
sub paragraph (a) without the concurrence ofRural.

20

30
66.

The inter-relationship between the PL Act and clause 2 of the Deed is unmistakeable.

67.

Clause I of the Deed was an "absolute" (i.e. unconditionae 8) assignment given "under

the hand oj' Rural. The assignment was of a "debt or other legal thing in action,,79. The
Respondents received "notice in writing" of the assignment.
68.

By virtue of sub-s.199(1)(b) of the PL Act, the Deed was effectual in law to transfer to

Equuscorp "all legal and other remedies for" the debts and interests under the loans. The
"legal remedies" are those obtainable in a court80 . The "other remedies" are remedies such as
the right to terminate a contract 8l or petition for winding up of the debtor 82 .
77

It appears that the VSCA's attention was not drawn to the PL Act or its other Australian counterparts.

78

Clyne v. Deputy Commissioner of Taxation (1981) 150 CLR 1 at 20.
The words "legal chose in action" means all rights assignable in Equity: Torkington v. McGee [1902]
2 KB 427 at 430-431 or "lawfully assignable chases in action": Federal Commissioner of Taxation v.
Everett (1980) 143 CLR 440 at 447.
See the discussion in Read v. Brown (1888) 22 QBD 128 at 131-132 about "the right to sue".
Hobbs v. Rawson [1961] WAR 79.

79

80

81

.,

"

-1269.

The question posed by sub-s.199(1)(b) of the PL Act and by clause 2(b) of the Deed

was whether a cause of action for money had and received in respect of an irrecoverable debt
or an unenforceable loan is properly described as one of the "legal ... remedies for the [debt
or interests under the loans}".

70.

The VS CA reasoned as follows:
70.1

10
70.2

71.

the ASA identified the "loans" to be the subject of the future assignment83 and
recognised that the "loans" may be irrecoverable, but made no provision for
that contingency such as assigning rights "connected with, but not in or under"
the "loans,,84. Therefore the assignment of restitutionary remedies was not
intended 85 ,.
the Deed was made pursuant to the ASA and identified, inter alia, the "loans"
as its sUbject 86 . The language of the Deed indicated that the assignment was
limited to, inter alia, the "debts" and the "loans,,87 and the failure to provide in
the Deed for assignment of any altemative restitutionary remedies "in
connection with the loans" indicated that such an assignment was not intended
and the assignment in the Deed could not be construed to apply to such
remedies 88 .

The VSCA's construction of clause 2(b) of the Deed, and, parenthetically, sub-

s.199(1)(b) of the PL Act, defies commercial sense and the well known principles for
20

construing contracts 89 and interpreting legislation90 which seek to avoid commercial
inconvenience. Why would Rural and Equuscorp have intended that remedies for breach of
contract or in debt vest absolutell l in Equuscorp but restitutionary remedies for the same
sum of money remain with Rural?
72.

The VS CA failed to consider the meaning of the central words. A common meaning of

the word "for" is "in respect of or with reference to; regarding,m. Adopting that meaning
avoids commercial inconvenience.

82

Re Premier Building Laud and Investment AssoCiation, ex parte Stewart (1890) 16 VLR 20 at 24.
ALR at [321].
84
ALR at [322], [323] and [325].
85
ALR at [323].
86
ALR at [324].
87
ALR at [325].
88
ALR at [325].
89
Australian Broadcasting Commission v. Australasian Performing Right Association (1973) 129
CLR 99 at 109; McCann v Switzerland Insurance Australia Ltd (2000) 203 CLR 579 at 589[22] and
600 [74]; Maggbury Ply Limited v. Hafele Australia Ply Limited (2001) 210 CLR 181 at 188 [11]
and at 198 [43]; Zhu v. Treasurer of New South Wales (2004) 218 CLR 530 at 559 [82]; lATA v
Ansett Australia Holdings Ltd (2008) 234 CLR 151 at 160[8].
90
CIC Insurance Lld v. Bankstown Football Club Lld (1997) 187 CLR 384 at 408.
91
Read v. Brown (1888) 22 QBD 128 at 131; Bacon v. Yatchaw Irrigation and Water Supply Trust
(1898) 23 VLR 485; Hughes v. Pump House Hotel Co Ltd [1902] 2 KB 190; Hobbs v. Rawson [1961]
WAR 79 at 86; Carob Industries Ply Ltd (in liq) v. Simto Ply Ltd (2000) 23 WAR 515 (CA) at
[27].
92
"The Australian Oxford Dictionary", 2'd Ed., 486.
83

,
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73.

When the word "for" is so understood and it is appreciated that a debt may be

irrecoverable or a loan unenforceable, but nonetheless there was and is a debt or a loan, a
claim for money had and received in respect of an unenforceable debt or loan contract is
embraced within the words "legal ... remedy for the [debt or interest in the loan contract}",
Indeed, the VSCA would have accepted that a restitutionary remedy would have been
assigned had the Deed expressly said "connected with,,9J instead of "for".
RESTITUTION DEFENCE
Statutory Context
74.
10

Whether the Code precludes the grant of restitutionary relief

construction of the Code
75.

94

IS

a question of

•

The definition of "prescribed interest" in sub-section 5(1) of the Code focuses upon

the "right" to participate or "the interest" in the relevant instrument. In the present context,
the "right" or "interest" were at least the rights granted by the Farm Agreement with respect
to the Farm and to the fruit grown. It was not any right given to the Investor under the Loan
Agreement.
76.

In Division 6 of Part IV of the Code concerning prescribed interest, Parliament has

dealt differently with consequences of conduct and terms of various contracts,

For

contraventions of conduct identified by ss.l70 and 171, sub-s.174(1) specifies the maximum
penalty. For contraventions of covenants in deeds, sub-s,174(1)(b) specifies the maximum
20

penalty, For contraventions of conduct identified by other provisions, the general penalty
provision in s.570 applies. If a provision of a relevant deed or contract purports to exempt a
trustee or representative from the relevant liability, sub-s.I77(1) renders the provision void in
certain circumstances,
77.

The Code contained no express prohibition against the making of Loan Agreements.

Indeed, there was no right offered by the Loan Agreements which constituted a "prescribed
interest". The Loan Agreements did not call for the commission of an offence under the

Code. Nor did the Code prohibit lending money. Further, unlike the provision considered in
Pavey, nothing in the Code expressly rendered the contracts embodying the prescribed
interest, let alone the Loan Agreements, unenforceable.
30

78.

In FJ Leonhardt, a case concerning contractual illegality, a majority of the Court95

recognised that once the statute, on its proper construction, did not prohibit the making of the
93
94

ALR at [325].
Pavey & Matthews Ply Ltd v, Paul (1986-1987) 162 CLR 221 (Pavey) at 262 (per Deane J), a
passage cited with approval by McHugh and Gummow JJ in Fitzgerald v, FJ Leonhardt Ply Ltd
(1997) 189 CLR215 (FJLeonhardt),

'.

'.
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contract or its perfonnance, the question is then whether, applying considerations such as
those identified in Nelson v. Nelson 96 , it would be an affront to enforce legal or equitable
rights arising from the contract. This approach should be adopted in respect of restitutionary
relief claimed pursuant to the common counts.
79.

The leading decisions concerning the consequences of a contravention of s.170(l) or

s.171 (I), and hence whether restitutionary relief is precluded by the Code, are the Full Federal
Court decisions in Australian Breeders 97 and Amadio98 .
80.

It was said in Australian Breeders "that the consequence of a contravention of s.169

is to render void and unenforceable all transactions made in consequence of that
10

contravention,,99. This cannot be correct. Where Parliament intended that a provision was
void, it said so (e.g. s.I77(1 ». Further, s.174(2) assumes that liabilities subsist despite
contravention.
81.

So much was recognised in Amadio, in which the Court said that the more accurate

description was "that transactions entered into in consequence of a contravention of the
prescribed interest provisions are unenforceable except by the holder of the prescribed
interest"IOO and that there was the additional question of severance lOl (otherwise an annslength loan from an umelated financier could be unenforceable because it was a transaction
entered into in consequence of the contravention).
82.
20

The corollary of the recognition in Amadio that the transaction contracts were

unenforceable and not void was that, on its proper construction, the Code did not preclude
restitutionary reliefl02 .
83.

Although the Full Court in Amadio did not refer to FJ Leonhardt, it applied 10) the

approach to construction adopted in Paveyl04. The Pavey approach was acknowledged by
McHugh and Gummow JJ in FJ Leonhardt to have been consistently decided with their
approach in the latter lO5 . Consequently, the intermediate appellate decisions to the effect that

95
96

97

98
99

100
101

102
103
104
105

FJ Leonhardt at 229-230 (per McHugh and Gummow JJ) and at 249 (Kirby J).
Nelson v. Nelson (1995) 184 CLR 538 (Nelson) at 612-613.
Australian Breeders Co-Operative Society Ltd v. Jones (1997) 150 ALR 488 (Australian
Breeders).
Amadio Pty Lld v. Henderson (1998) 81 FCR 149 (Amadio).
Australian Breeders at 538 (Wilcox and Lindgren JJ, with whom Lee J agreed).
Amadio at 192.
Amadio at 192.
Amadio at 194, endorsing Australian Breeders at 540-541.
Amadio at 194, endorsing Australian Breeders at 540-541.
Pavey at 229 per Mason and Wi1son JJ.
FJ Leonhardt at 230.

,
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contravention of sub-s. I 70(1 ) of the Code and its predecessors 106 do not preclude the grant of
a restitutionary remedy lO7 are consistent with the principles established by this Court.
84.

However, Amadio and the prescribed interest cases preceding it give no explanation

of how it is that the investor would bring an unenforceable contract to an end. In principle,
there is the anterior question why termination has any relevance when a contract is
unenforceable: its status definitionally does not depend on party or parties electing one way or
the other. Query whether the position taken in this litigation below mistakenly applied to a
contract rendered unenforceable by reason of statutory illegality, the conceptually distinct
matters of so-called rescission for breach and an election between a common money count
10

and an actionable breach of contract lOB.

"Failure of Consideration"
8S.

Equuscorp's claim for money had and received was, and is advanced on the basis that

there had been a "total failure of consideration".
86.

When considering total failure of consideration, the "failure of consideration"

identifies the failure to sustain itself of the state of affairs contemplated as a basis for the
advance by Rural of the funds under the Loan Agreements l09 .
87.

In these Appeals, the state of affairs contemplated as the basis for the advance by

Rural was that the Loan Agreements were enforceable. That state of affairs was, unbeknown
to the parties, always unsustainable.
20

88.

The VSCA rejected the preceding analysis because:
88.1
88.2
88.3

88.4

30
106
107

108
109

110
III

112
113

Rural received payments of principal and interest I 10;
Rural enforced Investor Charges and Investor Mortgages, causing loss of the
Investors' interest in the Schemes Ill;
Equuscorp's proffered "counter-restitution" in the form of set-off for the
repayments made by Investors was inadequate because Rural had enforced the
Investor Charges and Investor Mortgages and it offered no counter-restitution
for the Investors' lost interests I 12;
the analysis was technical and contrived in circumstances where Rural had
received payments and dealt with the Investor Charges and Investor
Mortgages 113;

Section 83 of the Companies Act 1961.
Hurst v. Vestcorp Ltd (1988) 12 NSWLR 394 (Hurst); O'Brien v. Melbank Corporation Lld
(1991) 7 ACSR 19; Australian Breeders at 541; Amadio at 194. See also ALR at [261].
ef Baltic Shipping Co v Dillon (1993) 176 CLR 344 (Baltic Shipping) at 350-359 per Mason CJ.
Roxborough v. Rothmans of Pall Mall Australia Ltd (2001) 208 CLR 516 Roxborough) at 525 [16]
(per Gleeson CJ and Gaudron and Hayne JJ) and 557 [104] (per Gurnmow J). See also David
Securities at 382, Baltic Shipping at 389 (per McHugh).
ALR at [186].
ALR at [186].
ALR at [187].
ALR at [188].

,

.
-16-

88.5

89.

the finding of Byme J - that the Loan Agreements would not have been made
unless it were part of the Schemes so that it " ... follows ... that it could not be
inferred that a fair and reasonable person in the positions of the investor and
Rural Finance, respectively, would intend that the loan might stand when the
rest of the schemefell away" -precluded the analysis 114 .

Apart from depending on the factual error that Rural had enforced the Investor

Charges and the Investor Mortgages (as to which see paragraphs 25 and 36 above), in so
reasoning, the VSCA erroneously merged two issues, namely whether there had been a

"failure of consideration" and whether any such failure was "total". The VSCA's reliance 115
10

on a passage from the reasons of Deane and Dawson JJ in Baltic Shipping 116 was misplaced,
as that passage contained their Honours' explanation of why in that case there had been a

"total" failure, not whether there had been a "failure of consideration".
90.

The consequences of the application of the Code and commonsense established the

''failure of consideration" as that phrase is understood by this Court's decisions. Byme J's
finding concerning the inter-relation of the Scheme contracts, if it says anything about the
presumed state of affairs, says that the Loan Agreements would not have been made had the
parties known that they would be unenforceable as a consequence of CBG offering prescribed
interests in contravention ofsub-s.170(1) of the Code.

"Total" Failure
20

91.

Equuscorp has two contentions:
91.1

91.2

wherever a court is able, upon the construction of the contract, aided by
additional evidence, to apportion the performance bargained for and the
monetary value attributable to that performance, or to objectively ascertain the
monetary value of proferred counter-restitution, there is no need for a failure of
consideration to be "total"; alternatively
where, as here, Equuscorp has no remedy for breach of the Loan Agreements,
the requirement that the failure of consideration be "total" should be dispensed
with.

The latter may need leave of this Court to be advanced.
30

92.

The first contention is established in the the plurality judgment in David Securities, in

which it was said that in two circumstances:
92.1 where consideration (i.e. the benefits to be conferred by performance) can be
apportioned; or
92.2 where "counter-restitution is relatively simple,,117,

IJ4

115
116
117

VSC at [112] and ALR at [l91].
ALR at[188].
Baltic Shipping at 376-377, as set out at ALR [135].
A circumstance identified by Professor Birks, An Introduction to the Law of Restitution, Oxford:
Clarendon Press, 1990 ay 242.
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insistence on "total" failure was not required. Whether such circumstances exist is to
be assessed with substance prevailing over form 118 and by considering the contracts
made by the parties 1l9 .
93.

David Securities itself and Roxborough are examples of the application of the

apportionment circumstance.
94.

Baltic Shipping, properly understood, accords with David Securities.

The

performance of the contract bargained for by Mrs Dillon could not be apportioned 120. Mrs
Dillon did not offer counter-restitution, as she sought restitution of her entire fare l21 , so no
occasion arose to consider whether it was "relatively simple".
10

95.

Counter-restitution is "relatively simple" if, with the assistance of evidence if

necessary, it is objectively ascertainable. Adopting an "objectively ascertainable" test does
not render a restitutionary remedy available when it is easy to calculate (as where the benefit
is a monetary one such as a loan repayment) yet unavailable when non-monetary (as where
the benefit is a wholly or partly constructed building). Further, it will apply in the case of nonmonetary benefits (the purchase price is repaid if counter-restitution, in the form of the return
of the vehicle to which the vendor had no title, is proferred).
96.

Adopting this approach, Mrs Dillon would nonetheless have failed in Baltic Shipping

as any counter-restitution could not have been objectively ascertained as it would be
dependent on her subjective assessment of her "holiday experience,,122.

20

97.

Further, this Court has warned against "top down reasoning,,123 in favour of reasoned

(case-by-case) development of principle. The counter-restitutionary approach recognised in
the preceding paragraphs is the progression of the law in respect of restitutionary remedies.
Long ago in the annuity cases l24 the Courts allowed money had and received claims despite
payments being received before it was recognised that the annuities were unenforceable.
Further, whilst in the prescribed interest cases commencing with Hurst and concluding with
Amadio the basis of the claim was not stated 125 , the relief granted (where identified) accords
with the counter-restitutionary approach advocated. Two members of this Court have

118

See Baltic Shipping at 376 (per Deane and Dawson JJ); Roxborough at [92] (per Gununow J).
Lumbers v W Cook Builders Pty Lld (In liq) (Lumbers) (2008) 232 CLR 635 at [79].
120
Baltic Shipping at 350 (per Mason CJ) and at 377 (per Deane aud Dawson JJ).
121
See Baltic Shipping at 375 (per Deane and Dawson JJ).
122
Baltic Shipping at 378.8.
123
Roxborough at [73]-[74];Lumbers at [77];
124
(1827)
Hicks v Hicks (1802) 3 East 16; Holbrook v Sharpey (1812) 19 Ves JUll 132; Davis v
Borough
6 B&C 651. These led Lord Goffin Westdeutsche Landesbank Girozentrale v Islington
Council [1996] AC 669 to question (at 682-3) whether insistence on "total' failure was necessary.
125
Ifnot money had and received, it is difficult to identify what other basis there was.
119

~..

"
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recognised that restitutionary remedies of the type discussed in Hurst "may be available to
assist in striking a balance,,126.

98.

The VS CA failed to apply principle.

99.

The consideration was apportionable into:
99.1
99.2

the Initial Repayments which the Investor was to make (under clause 3C(i) in
the Loan Agreement in Haxton's case); and
the Balance of the "Principal Sum" and interest thereon, which were to be
repaid by the Investor from the net proceeds of the sale of fruit (clause 3C(ii)).

The receipt of the Initial Repayments was not the performance by the Investors of their
10

obligation to pay the balance.
100.

If, contrary to the submission in the preceding paragraph, there was performance of

the obligation to pay the balance, counter-restitution (by set-off of the payments received by
Rural) was proffered and was objectively ascertainable. The VS CA implicitly recognised this
when it found that Equuscorp's proffered restitution was only inadequate because it gave no
credit for the Investors' lost interests in the Schemes. There was no need to insist upon
"total" failure.
101.

If Equuscorp's first contention does not succeed, then the requirement that there be

"tatar' failure should be dispensed with when, as here, the claimant has no remedy for

breach 127 • If this Court accepts this as a further circumstance warranting it unnecessary for
20

insistence that a failure of consideration be "totar', then the appeals should be allowed.
ENRICHMENT DEFENCE
102.

The first of the six reasons 128 given by the VSCA for finding that the Respondents'

retention of the balance of the loan funds was not unjust was that the investors entered into the
Schemes without the protection of a prospectus.

This reason explains why the Loan

Agreements were unenforceable against the Respondents, why the loan funds should not have
been advanced and why there is a prima facie entitlement in Rural to restitution. Once it is
determined that, on the Code's proper construction, Parliament did not intend that a
contravention of sub-s.170(1) would result in the preclusion of restitutionary relief, the
contravening conduct does not thereafter enter the domain as a factor in favour of retention.
30

103.

The second reason - that the Respondents made repayments of capital pursuant to the

Loan Agreements - was irrelevant in that it has no bearing on whether the retention of the
balance of the loan funds was not unjust.
126
127

FJ Leonhardt at 231 (per McHugh and Gummow JJ), referring to Hurst at 445-446.
For the reasons first expounded by Sir Guenter Treitel and explained by Gummow J in Roxborough at

[105]- [107].
128

All reasons are set out at ALR at [272].

,
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104.

The third reason - that the Loan Agreements would not have been made but for the

Schemes - suffers the same defect as the first reason. It is a factor explaining why Rural was
entitled to seek restitutionary relief, not a further or other circumstance denying the justness of
the balance being returned.
105.

The fourth reason - the failure of the blueberry project - is causally unrelated to the

advance of funds under the Loan Agreements. In the enquiry at hand, it is unjust for the
Respondents to adopt the inconsistent stance of receiving the loan funds and complaining
about the failure of the funded investment.
106.

10

The fifth reason - that the Respondents lost their entire interest in the Schemes

pursuant to the enforcement of Rural's "legally unenforceable security interests" is factually
flawed on a number oflevels and inconsistent with other passages in the VSCA's reasons:
106.1 first, there were no Investor Mortgages given to Rural under the Loan
Agreements, so there was no "legally unenforceable security interest" capable of
being enforced;
106.2 secondly, as the VSCA recorded 129 , Rural did not enforce the Investor Charge
in the Loan Agreements against the Respondents;
106.3 thirdly, the Land was sold by Equuscorp as mortgagee in possession, pursuant
to mortgages securing funds which Equuscorp had advanced to CBG (and not
pursuant to the CBG Charge J30 ).

20

Even were it to be assumed that Equuscorp's appointment of receivers in August 1991 and
March 1992 pursuant to the Johnson Group charges and Equuscorp's sale of the Land in
October 1995 pursuant to the Equuscorp and the CBA and SBNSW Mortgages caused the
Respondents to "irrevocably lose" their interest in the Schemes, that fact is irrelevant to
whether retention of the balance of the loan funds is not unjust.

Had there been no

assigrrment to Equuscorp, could it have been said that Equuscorp's actions made it not unjust
for the investors to retain the balance of the loan funds?
107.

The sixth reason - that there was no evidence that the Respondents invested in order to

obtain, or obtained, any taxation benefit - was flawed. Any intention to obtain a taxation
benefit is irrelevant to the "not unjust" enquiry. Either the benefit was obtained or it was not.
30

Further, the VSCA overlooked the matters referred to in paragraphs 41 to 45 above. The only
finding available was that the Respondents claimed the amounts advanced under the Loan
Agreements as taxation deductions, This accords with the obvious character of the Schemes
themselves.

129

1]0

ALR at [38].
ALR at [36] and [38].

"
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108.

The contracts underpinning the Schemes cannot be disregarded and must be given

legal effect l3l .

Further, the Respondents conducted their affairs on the basis that the

transactions were effective (e.g. declaring fruit proceeds as income l32 and expenses as
deductions).

The investments in the Schemes carried with them commercial risks. The

failure of an investment for commercial reasons does not make the retention of the loan funds
advanced not unjust.
PART VII:
109.

Sections 199 and 200 of the PL Act as in force at the date of the Deed are Annexure A.

They remain in that form.
10

110.

Relevant extracts of the Code as in force at the date the Schemes were promoted,

being the equivalent provisions of the Companies Act 1981 (Cth) are Annexure B. They have
long been repealed.
PART VIII:
111.

The Orders which Equuscorp seeks are:
113.1 the Appeal is allowed;
113.2 set aside the Orders of the Court of Appeal made on 29 January 2010 and in
lieu thereof order that the Respondent's Appeal to that Court is dismissed with
costs;
113.3 the Respondent pays the Appellant's cost of and incidental to the Appeal.

20

1st February 2011
Bret Walker
Phone (02) 8257 2527
Fax (02) 9221 7974

~
Robert Peters
Phone (03) 9225 6943
Fax (03) 9225 8020

30

Counsel for the Appellant
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Equuscorp Ply Ltd v. Glengallan Investments Ply Ltd (2005) 218 CLR 471.
Agreed Fact 7 (ABXX).

s 198A

152
Property Law Act 1974

s 199

PART HA-RIGHTS OF WAY
Prescriptive right of way not acquired by user
198A.(1) User after the commencement of this Act of a way over land

shall not of itself be sufficient evidence of an easement of way or a right of
way having been acquired by prescription or by the fiction of a lost grant.
(2) If at any time it is established that an easement of way or right of way
over .land existed at the commencement of this Act, the existence and
continuance of the easement or right shall not be affected by subsection (1).
(3) For the purpose of establishing the existence at the commencement of
this Act of an easement of way or right of way over land user after such
commencement of a way over that land shall be disregarded.

PART 12-EQUITABLE INTERESTS AND THINGS IN
ACTION
Statutory assignments of things in action
199.(1) Any absolute assignment by writing under the hand of the

assignor (not purporting to be by way of charge only) of any debt or other
legal thing in action, of which express notice in writing has been given to
the debtor, trustee or other person from whom the assignor would have
been entitled to claim such debt or thing in action, is effectual in law (subject
to equities having priority over the right ofthe assignee) to pass and transfer
from the date of such notice(a) the legal right to such debt or thing in action; and
(b) all legal and other remedies for the same; and

(c) the power to give a good discharge for the same without the
concurrence of the assignor.
(2) If the debtor, trustee or other person liable in respect of such debt or
thing in action has notice-

(a) that the assignment is disputed by the assignor or any person

·

.
s 200

153

s 202

Property Law Act 1974

claiming under the assignor; or
(b) of any other opposing or conflicting claims to such debt or thing
in action;
the debtor may, if the debtor thinks fit, either call upon the persons making
claim to the debt or other thing in action to interplead concerning the same,
or pay the debt or other thing in action into court under and in conformity
with the provisions of the Acts relating to relief of trustees.
Efficacy in equity of voluntary assignments
200.(1) A voluntary assignment of property shall in equity be effective
and complete when, and as soon as, the assignor has done everything to be
done by the assignor that is necessary in order to transfer the property to the
asslgnee(a) even though anything remains to be done in order to transfer to
the assignee complete and perfect title to the property; and
(b) provided that anything so remaining to be done is such as may
afterwards be done without intervention of or assistance from the
asslgnor.
(2) This section is without prejudice to any other mode of disposing of
property, but applies subject to the provisions of this and of any other Act.

PART 13-POWERS OF APPOINTMENT
Application of pt 13
201. This part applies to powers created or arising either before or after
the commencement of this Act.
Mode of exercise of powers
202.(1) Where a power of appointment by an instrument other than a
will is exercised by deed, executed and attested under this Act, or, in the
case of an instrument under the Land Title Act 1994, under that Act, such

70;301
, . '(if relates to" an lindertaking; scheme, 'enterprise or iilvestment contract
'promoted by or on' behalf of a person whose ordinary bli'siness is or
includes ' the promotion of similar undertakings, schemes, enterprises or
investment contracts', whether or not that person is, or is,'to become, a
, , party to the agreement or'pr0pqsed agreement; or

~:

,(ii) is or would be an agreement, or is or ~ould'be within a class of
agreements, pres'Cribed by the regulations '.for' the purposes of this
paragraph;

.

History
""
'
' ""
• ,
Definition cif "participation interest" inserted by No. 192 of
1985. s. 30,
1. A,C,T,:,,"Territory", ,
,
Tas.: For '~the State" read "Tasmania".

""prescribed"'means'prescribed by'this Codet, by'the regulations or by the rules;
1. A.C.T.: "Act",

"prescribed interest'" rrtearis-'-' ,
(a) a participation interest; or
(b) a right, whether enforceable' 'oc riot, whether ,actual, prospective or
contingent and whether' or 'riot evidenced by a formal' document; to
participate in a,time-sharing
s"heme,
"
,-:;.
. .
.
.
~

but does 'not include a right or, interest, or a right or interest ,induded in a class or
kind of rights or interests, declared by the regulations to be' an exei;npt right or
interest, or a: class or kind Qf exempt rights or interests, for the purposes of
Division 6 of Part I V ; '
" '
, "
~_.

History..

i;

.

1

';

•

,

~'.

." .

pefinXtion pf :"p~escribed int,e~est" ·substituted by No. 19.2 of "
1985. S', 30"
' ,
Definition ol' ",'preScribe!nnterest" 'substitnted by No, 13 of' ,
}984,5:.4.,.
..t~
,,\
',_,
.'
,'"

;1
"', "

"'p'r~scribeaState :~~thoi'itym, me~~-' ~'

,;,', " ' ,

Ca) ,tl:l.eRegistr;i.rof Co~pan~e,s; "
"
.'
,;.
-.: ..
'.
..'
,. ... ;.;
...,.':..- , .'"
" ,(b) ,theCQmmicssio.ner for: Corporate, Affairs; or ':,
" ' , "'Cc) the ,Cbrp6iate AffairS'Comtni:sSi6n;' ' • '
" , 't,
"

.. ,

.

'

:.1

,.

:--

i': 'Vi~., Old, S,A., W,A.;'Tas':. A:C.T:: be1ete'detlnitiorio{"piescribedState aflihorltY;', ' ' ,
"principal e~~~utive officer;': in relation to, a ~ompany, 'means the principal
executive officer of the company for the tlm~ being; by whatever name called, and
;,yheilier or not he is' it director:; " ",
' '

•

,.' .

,_,

"

~ • . ,', ' .

"

1'"

; -,',

:

,.

"

)'

•

•

. . : ,

.

"principal register", in J;elation to a company;, ,mea[is,:the'J,'egister'of members of
,the company
kept: pursuant. ,~o,s'ection
256; . '" , ' ',' . " . ..
.
..
.
. . . ' . ..

. :, ,,"profit and loss 'account" includes income and expenditure account, revenue
, "accouhtorany other account showing the reslllts of-the ,business of a corporation
for a period and, if the corporation concerned is engaged in the ,development or
, ,exploration: pf natural resources, alsoinc1udes an operations accou,nt or ,any like
, account and' a, de'.'elopment acc()Unt or any like account;
,
AU'stralian Companies Legislation

Sec. 5(1)

.

,

Companies Code

70,254
"officer", in relation to a corporati.oJi, ihc1udes-'-

(a)' a 'directo~, s~~~~tarY: ~x~cutiveQfficer!)r eIAploY~e.of·the corporation;
(b), a receiv.er and, ,man~ger, ,of. property, of the, cQ,rporation appo.inted: under a
power contained in an instrument;'
,,
,

•

.

.

•

.

......

.1

"

.

.

_

"

J

'. , . '

•

(c) an offidill manager or deputy official manager of the,Gorporation;. - '
(d) a liquidator of the, corporation appointed in a voluntary winding up of the
corporation; and '
,"
(eY a trustee or other person' adl)liIlistering a, comprQmi~e or arrangement made
between the corporation and another person or, other, persons ,
but does not inc1ude(f) a receiver who is fibt also a 'manager;
(g) a receiver and Inanager app'ointed by

it court; or'

(h) a Iiquidatoiappoihtecl' by a''co~~t;
.

"'.

.

'"

;

,"\

. -i

'"

History
Para, (b) of definition of "officer", amended by No. !O8 of
1983.~,

21.

--

:'-

"official liquidator'" means a person registered as, an official liquidator under
,section.,21 or
deemed
to be registered
as an official liquidator
under this Code';
.
..
" ' .
.~.

,,-

I. A.C.T.: "Act". '

_,

"official manager" means a person appointed as an official manager under, p'ali
XI;
"on", in relation 'to a st~ck 'mark~t, inc1u,de~ fit or by ~e~sof;, .,
History

Definition of "on" inserted by No,

In of 1985. s, 30.
,

,

"participation interest" means any right tq participate, or any interest-, ..
•

".

'.

••.•

,f'

~

• •

.'

•. _.' .,;,

.',. ~

.;:.'

.

•

"

"

.'

•

'. ,(a) in any profits, assets,or.reali~,at~on-~of any finallcifll·qr,busine~s'undertaking or
scheme \yhether in the State! elseyvhere; ,

or

Cb) in any common enterprise, whether in' the,'State1 or- elsewhere, in relation to
whkh ,:the p.older of the right or. intere~tis -led,.to expect profits; 'rent or
interest from the efforts Of the promoter of the ,enterp,~ise or a third party;
(c) in any' investment" contritct;

or

whether or not the right or interest is enforceable,whether th~' right or illterestis
actual, prospective or contingent, whether or not the right or interest is evidenced
by a formal'doC),n.nertt and whether'ot not the right or interest relates to 'it physical
asset, but does not include-' .,' ,;.;.'"
. """
",
(d) such a ri~ht that is a right to. participate'in a time~shari.ifg scheme;
.'
(e) any share in, or debenture of, a corporation; .'
,

(f) ,any interest in, or arising- out of, a policy of life insuran.ce; or

(g) ,an interest in' a 'partnership agreement; unless the air~eineiit Ol~ proposed
agreement-,

Sec. 5(1)
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SECTION 162 COMPLIANCE WITH LAWS OF STATE OR OTHER
TERRITOE.Y. SUF]flCIEN;T COMPLIANPE, EOlq:;~~J(AIN:COMP,A,NI,ES;:, ',,_;,
162 . Notwithstanding anything in this' mVlsiDti~; :jnI,'th,9case.; cif al '1iJc)rrowing"corporation
'that'is it recognised company or recognised-foreign comi:fariy- of'in tlie case''o¥a;;guanliltbr
corporation Df 'such a borrowing ,coipotatiollf' it issuffic'ienU 'compliance; With')" this
Division if the corporation has complied with the provisions of 1h~ laws"Gf'tlie -s:mt-e or
:rerritory in which, the; borrowing-· corp,o,ratiol) is incorporatec\,{ or . registe:red that
,corresponfl, with this Division.
, J.' '
• ", '" "',': , . , '
History
.'
,."
S, 162 amended by' No, \08 of 1983, 'so 58,

" '.'

. " -:

':. '. ',; , "

SECTioN 163 . LIABlLiTYOF
TRUSTEES
"FOR 'I)EBENTURE
H()U),ERS
.
..
. .
'.'" .
',
.
\,

,~, ~":

",

163(1) [Certain provisions vQid] . Subject to this section,.any proy,ision contained
in a trust deed relating to'or securing an isslle of deb~ntures, ot ih'any contract with'
the holders of debentures sec'ured oY.'a ttust deed, is vciid',in sd'far-as it irould have
the effect of exemp'tirig a trilste(Hrom, or indemnifying it 'against,liability for
breach of trus't'where it fails.to show the degree of.care and diligence required of it as
trustee having regard to its powers; authorities or discretions under the trust deed or
:contract.,
.
. " . '. "
"
",
," ,." ,
.." "

[Exceptions] Sub-section (1) does not invalidate".,
(a) 'any relea~~ oth~rw'ise v~lidly given in respect of anythi~g done or omitted
- to be done by a trustee before the giving of the relea~e; or
.
. , ..
.
(b) any provision enabling such a n,lease: to be given- '. ..
(i). on the ag;J;,eeip.ent to the giving 'of the ~eleaseo'f a majority of n9t less
than three-quarters in nominal value of the debentur.e holders present
and voting in person or, where proxies ar~ permitted, by proxy at a
meeting convened for the pur.pose; an,d
~ii). .eit,her with respect to specific acts or omissions or. on the dissolution of
. the trustee.or on its ceasin~ to act.
163(3) ,[Further exceptions] ,Sub-section (1) does not operate-'
(a) to invalidate any provision in' force at the commencement" of the
Companies '(Application of Laws) Act, i981' so long as' :imy trustee then
entitled to the benefit of that provision remains a trustee of the deed in
question; or
(b) to deprive any trustee of any 'exemption or right to be indemnified in
respect of a:nything done or omitted'to be'do'ne by the trustee'while any
sueh provision was in force.
I. s, A., Tas.: For "Companies (Application of Laws) Act, 1981" read "Conipanies (Application of Laws) Act'! 982".

163(2)

;

kC,T.: For "the Companies (Application of Laws) Act, 1981" read "this Act".

Division 6 - Prescribed Interests·
SECTION' 164
164(1)

INTERPRETATION

[Definitions] In this Division, unless the contrary intentio'n,appears"company" means(a) a public company;

(b) , a corpoi:~tion that is a pub'lic compimy und~r the corresponding law
" in force in a participating State or in a participating Territory2;
Se.c~162"
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(c) .. a corporation' that is a'ptlblic'company under the laW' of a declared
State or declared Territory and is registered as a foreign company in
[name"of State]"';
, .'
(d) in relation to a prescribed interest that relates to an undertaking,
scheme, enterprise,' contract or arrangement (in' this· 'paragraph
referred to as the ":relevant undertakirig") - a body corporate
(other than·a body corporate' of a kind referred to in paragraph (a),

,

~m~-

(i) formed or incorporated in [name of State]' or in a participating
State or participating Territory; or
CH) formed or incorporated in a declared State or declared Territory
and registered as a foreign company in [name of State]',
,being a body corporate thqt is declared, by the Commission, by
instrument in writing, to be a company for the purposes of this
DivisiOIl in relation to the relevant undertaking or in Telation to a
class of . undertakings, schemes, enterprises, contracts or
arrangements that includes the relevant undertaking; or
(e) in relation to a prescribed int~rest that relates to an undertaking, scheme,
enterprise, contract or arrangement (in this paragraph referred to as the
"'relevant. undertaking") - a body corporate (other than a body
corporate of a kind referred to in. paragraph (a), (b) or (c» formed or
incorporated in· a participating State or 'participating Territory, being a
body corporate that is, pursuant to a provision of a law in force in that
State or Territory3 that corresponds with paragraph (d), declared by the
Commission, by instrument in writing, .10 be a company for the purposes
of the provisions. of t..~e law in force in· that State or Territory3 that
correspond with this Division, in relation to the relevant undertaking or
in relation to a .class of.undertakings, schemes, enterprises, contracts or
arrangements.that includes the relevant undertaking;
History
Definition of ucompany" substituted by No. 108 of 1983.
s.59.
1. A.C.T. For "[nalne of State]" read '.'the,Australian Capit!'tl-:r:erritory'·. .
.
2. A.C.T.: For "law in force in a 'parficipating State or in a participating Territory" read "law of a participating State
or"participating:Tetritory". '.' . .
.
.
.
3. A~C.T.: For "law in force, in that State or Territory" read ul aw of that State or Territory".

"declared'State' rr;eans"a State tb.'at is declared by th'e Commission, by order
.. in writing pubii.sh~d,.
for the purposes of
. . - in th·eGa?e'tt<;.,
.
.'
.to be a declared State
.
this Division;
"declared Territory" means a Territory that is·dedared by the Commission,
by order in writing published -in the -Gazette, to be a declared Territory for the
purposes of this Divisiori;
.
"financial year", in relation to a deed, means the period of 12 months ending
30 June or.on such other date as is specified in the deed in lieu of 3,0 JlIne;
"management company'~, in .relatiqn to any prescribed interests issued or
proposed, to ,pe issu.ed, >or· qllY de~d; ti);at relates to ..any prescri,bed interests
issued' or proposed to be ,tssue~·,; )J).eans -a, com.pany. by or on behalf of which
. the prescribed interests have been· or are proposed to be issued, and includes
.any person for the time being exercising the fund10ns' of the management
"
..:" .
company.
-"

~

,

on

,
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164(2), [Deed]' Aref.erence 'in this Division to a-deed shall be read as including a
reference to any instrument ,amending or affecting the deed. 'c,
164(3) [Deemed covenantsl Any deed to which approval has been granted under
a corresponding previous law of tlJ.e State' shall, if it does not contain the covenants
concerned"be deemed to contain covenants to the-effect of the covenants required to
be contained in a deed under sub-section 168(1) except the covenants required under
sub-paragraphs 168(1)(b)(i), (ii) and (iii), and sub-sections 168(3), (4), (5) and (6)
apply in relation to the deed accordingly.
History
S. 164(3) amended by No. 108 of 1983, s. 59.
I. A.C.T.: "Territory".
Tas.: For "the State" read "Tasmania".

SECTION 165 APPROVED DEEDS
165(i) [Approved deed) For the purposes of this Division, ,a deed is an approved
deed if-'
(a) an approval has been granted to the deed under this Division or under any
corresponding previous law of the State;' and :
(b) an approval has been g'ranted
,under this Division' or under
any
.
.
.
corresponding previoU"s law of the State' to the trustee or representative
appointed for the purposes of the deed acting as trustee or representative
and that, approval has not been revoked and the trustee or representative
has not ceased to hold office.
),

0'

1. A.C.T.: "Territory".
Tas.: For "the State" read ·"Tasmania".

165(2) [Deed approved under corresponding law] In the case of a management
company formed or incorporated in a participating State or participating Territory,
a deed is an approved deed for the purposes of this Division if- (a) an approval has been granted to the deed under the provisions of the law,
or of the previous law, in force in that State or Territory' that correspond
with this Division; and
-

(b) an approval has been granted under the, proyisions of the law, or cif the
previous law, in force in that Stat'e or Territory' that correspond with this
Division to the trlistee or representative appointed for the purposes of the
deed acting as -trustee or representative and that approval- has 'not been
revoked arid,the trustee or representative has not ceased' to hold' office.
History
s. 165(2) substituted by No. 108 of 1983,
1.

s, 60.

:

A.C.T.: For t'law, or of the previous law, in force in that State or.Territor"y" r.ead "law, or of the previous la"", of
that State or Territory" .

SECTION 166

. '. ' ,

APPROV AL OF:,DE~PS

166(1) [Approval by Commission] Where a deed makes provlSlon for the
appointment of a person as trustee for or representative of the holders of prescribed
interests iSSued or proposed to ,be issued by a company, the 'Commission may,
subjectto this section, grant,its apprbval,t6thedeed; ,
..History
s. 166(1) amended by No; 108 of 1983; s. 61.
'.
"'-'.,..,"
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166(2) [Compliance with Division and regulations] . The Commission shall not grant
its· approval to a deed unless the deed(a) complies with the requirements of this Division; and
(b) makes provision for such other matters and things as are required by or under the
regulations to be included in the deed.
166(3) [Deed or sworn copy to Commission] Within 7 days after approval has been
granted to a deed under this section, the management company shall lodge with .the
Commission the deed., or a copy of ,the deed verified bY a statement in writing, and a
copy so lodged shall for all 'purposes, in the absence of proof that it is not a true copy, be
regarded as an origmal.
History
S, 166(3) amended by No. 108 of 1983, s, 61.

I
"

166(4) [Consolidation of deed] Where an instrument or, instruments amending a deed
has. or have been made, .the management company shall, on being required by the
Commission to do so, lodge with the Commission a printed copy (in this sub-section
referred to as a "relevant copy") of the deed as amended by the instrument or
instruments, being a copy that(a) is verified by a statement in writing;
(b) bears an indication sufficient to distinguish it from(i) the deed as lodged, or the copy of the deed lodged, as the case may be,
under sub-section (3);
(ii) the instrument, or each of the instruments, as the case may be; and~
(iii) each. copy (if any) of the deed previously lodged under this sub-section; and
(c) if an amendment or amendments made by the instrument or instruments has not or
have not, as at the date on which the relevant copy is lodged under this
sub-section,. come into operation -.- has marked on it, in relation to the provision,
or in relation to each provision, as the case maybe, altered, omitted or inserted by
the amendment or amendments, a note that identifies the instrument that altered,
. omitted or inserted the provision anti contains a statement to the effect that(i) . in the case of a provision that has been altered or omitted - the alteration or
omission; or

a

(ii) in the case of provision that has been inserted has not yet come into operation,

the provision inserted,

.

and a relevant copy so lodged shall for all purposes, in the absence of proof to the
contrary, be regarded as a true copy of the deed as so amended.
History
.
S. 166(4) inserted by No. 192 of 1985, s, 59.

.

.

166(5) [Annexuresl Where a provision of an instrumentaffec1:s the operation of a
deed otherwise than by way of textual.amendment l the manag~ment company shall not
lodge a copy of the deed with the Commission under sub-section (4) uriless a copy of the
.
instrument is annexed to the copy of the deed. '..... ,
History
S. 166(5) inserted by No. 192 of 1985', s. 59.
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166(6) [Transitionaiapplication] In sub-sections (4) and:(5), "instrument" includes
an instrument made before the commencement of section 59·.of the Companies and
Securities Legislation (Miscellaneous Amendments) Act 1985 of the Commonwealth. 1
History
S. 166(6) inserted by No. 192 of 1985,:s. 59.
J. A.C.T.: Delete the words "of the Commonwealth".

SECTION 167 APPROVAL OF TRUSTEES
167(1) [Approval by Commissij)n] The COIhmissionmay, subject to silch terms and
conditions as it thinks fit, grant its approval to a person acting as trUstee or representative
.
for the purposes of a deed.
History
s. 167(1) amended by No. 108 of 1983, s.62.

167(2) [Revocation of approval] The Commissiol).may, at any time, by reason of a
breach of a term or condition subject t6 which the approval was granted or for any other
reason, revoke an approval granted under this section or under any corresponding
previous law of the State. 1
.
J. A.C.T.: "Territory".
Tas.: For "the State" read "Tasmania".

SECTION 168 COVENANTS TO BE INCLUDED IN DEEDS
168(1) [Required covenants] Subject to sub-section (2), a deed shall, for the
purposes of paragraph 166(2)(a), contain covenants to the following effect:
(a) a covenant binding the management company that it will use its best endeavours to
carry on and conduct its business in a proper and efficient manner and to 'ensure
that any undertaking, scheme or enterprise to which the deed relates is carried on
and conducted in a proper and efficient manner;
(b) covenants binding the. management company(i) that the management company will pay to the trustee or representative,
within 30 days after their receipt by the company, any moneys that, under
the deed, are pay:;tble by the company to the. trustee orrepresentative;
(ii) that the management company will not sell or issue, or permit to be sold or
issued, a prescribed interest to which the deed relates otherwise than at a
price calculated in accordance with the provisions of the deed;
(iii) that the management company will, at the request of the holder of a
prescribed interest, purchase, or cause to be purchased, that prescribed
interest from the holder and that the purchase price will be a price calculated
in accordance with the provisiol).s of the deed; and
(iv) that the management company will not, without the approval of the trustee or
representative, publish or cause to b~ published any advertisement, circular
. "or other document containing any statement with respect to tliesale price of
prescribed interests io which the deed relates or the yield "from those
invitation to buy prescribed interests; ,
prescribed interests or containing
(c) covenants binding the trustee or representative that he or it will-

any

Sec. 166(6)
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(i) exercise all due diligence and vigilance in carrying out· his or ifs functions
. and duties and· in watching the rights .and interests of the holders of the
prescribed interests to 'which the deed relates;

. (ii) keep or. cause to be. kept proper books' of. account in relation to those
prescribed interests;
(iii) cause those accounts to be audited at the. end of. each financial year by
registered company auditor; and
(iv) send or cause to be sent by post a statement of the ac<;ounts with the report of
the auditor on those accounts within 2 months of the end of the financial year
to each of the holders. of those prescribed in.terests;
.
.

-'

.

-

.

.

(d) li covenant binding the. management company and .the trustee or representativ.e,
respectively, .that :no .moneys availalJle .for investment under the deed will be
. invested in or. lent to the management company, the trustee or representative, or
any person' (other than a banking. corporation or a corporation declared pursuant to
paragraph 97(7)(b) to be an authorized dealer in the.short term money market) who
is associated with the management company or with.the trustee or representative;
(e) a covenant binding the management company that the company will(i) make available t6 the trustee or representati~e; or' to any registered company
auditor appointed by him or it, for inspection all the books. of the. company
whether kept at the registered office or elsewhere; and
(ii) . give to' the trust,ee or repi-e~eiitati~e. or to ariy such· a~ditor such oral or
written information as the trustee or representative or the auditor requires
with respect to
inatters relating to the undertaking, scheme or enterprise
of the company or any property (whether acquired before or after the date of
the deed) of the company or otherwise relating to the affairs of the company;

all

(f) a covenant binding the management complillY that the ,management company will
make available, or ensure ,that there is made available, to the trustee or
,i:epresentative such details as the /:nlstee or representative requires with respect to
all matters relating to the undertaking,. scheme or enterprise to which the deed
relates;

(g) covenants binding the management company and the trustee or representative,
respectively, that the management company or the trustee or representative, as the
case'may be, wiil riot exercise the right t6 vote in respect of any shares relating to
the prescribed interests to which the deed relates' held by the management company
or by the trustee or representative at any election for. directors of a corporation
shares in which are so held, without the consent of the majority of the holders of
the prescribed interests to which the deed relates present in pt)rson and voting given
at a meeting of those holders convened in the manner provided for in paragraph (h)
for the purpose of authorizing the exercise of the right at the next election; and
(h) a covenant binding the management company that the management company will,
within 21 days after an application is delivered to the company at its registered
office, being an application by not less than 50, or one-tenth in number, whichever
is the less, of the holders of the prescribed interests to which the deed relates, by
sending notice by post of the proposed meeting at least 7 days before the proposed
Australian Companies Legislation
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meeting to each of the holders .of the prescribe,d interests -to which the deed relates
at his last known address or, in the case of joint holders, to the joint holder whose
name appears first in theCO~Plill:i;s,records, sonvenC) a meeting of the holders for
the purpose of laying before the meeting the accounts and balance-sheet that were
laid before the last preceding annual general meeting of the'management company
or the last audited statc;:ment of accounts of the trustee cir'representative, and for the
purpose of giving to the trustee or representative such directions as the meeting
thinks proper.
History
,"
.
'"
'
S, 168(1)(c), (e) and (g) amended ana, (l)(d) substituted by ,
No, 108 of 1983, s, '63:, '

168(2) [Specified deed need not contain covenants] The Commission may, by
instrument in writing; dedare that, subject to' such terms and conditions as are specified
in the instrument, 'a' specified deed that makes provision' for the appointrilent of a
specified person astnistee for or representative of the holders ofthe' prescribed interests
to which the deed relates'isnotrequiredto contain covenants' to the effect of such of the
matters referred to in'siIb~sectiori (1), or to contain such of the matters provided'for in
regulations made., for the purposes of paragraph 166(2)(b), as are specified in the
instrument and the Commission may, by instrument" in, writing, revoke' the
first-mentione<;l instrument 9r vary it in such manner
as it thinks.'fit.
.' .
.
History

,

s, 168(2) suostituted by No,

.
__ '
108 of 1983, s, '63,

168(2A) [Copy of instrument to be, Pllblished inGaz~tte], The Commission shall
cause a copy Of ari'instrUrp.ertt executed'under sub-section (2) tO'be published in the
Gazette, but failure of the Commission to do so does not affect the validity of the
instrument.
.
History
S, 168(2A) inserted by No,. 108 of 1983, s, 63, ,

168(3) [Meeting of holders of prescribed interests] A meeting' convened for the
purposes of a covenant contained in a deed pursuant to 'paraghiph (l)(g) 'or (h) shall be
held at the time and place specified in the notice, being !l time not later, than 2 months
after the giving of the notice, under the chairmanship of. ,
,
(a) such person as is appointed for that purpose by the holders of the prescribed
interests to which the deed relates present atthe meeting; or
(b) where no such appointment is made, a nominee of the trustee' or representative
'.
approved by the Commission,

and shall be conducted in accordance with the provisions of the deed or, in so far as the
deed makes no' provision, as directed by the chairman of the meeting.'
168(4) [Continuation of enterprise] Notwithstanding anything to the contrary
contained in an approved deed', the' underi:itki.ng, scheme, enterPrise, contract or
arrangement to which the deed rC)lates may be continued in operation or existence if it
appears to be in the interests of the holders of the prescribed interests to which the deed
relates during such period as is, or such periods as are, agreed upon by the trustee or
'
representative and the management company.
, [The next page is 72,863]
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168(5) [Trustee or representative to comply with direction] Where a direction is
given to the trustee or representative at a meeting convened pursuant to a covenant
complying with paragraph (l)(h), the trustee or representative-'
(a) shall comply with the direction unless it is inconsistent with the deed or this Codel ;
and
(b) is not liabJe for anything done
direction.

Of.

omitted to be done by him or it pursuant to that

History
S. 168(5)(b) substituted by No. !O8 of 1983, s. 63.
1. A.C.T.: "Act",

168(6) [Court may rule on objection] Where the trustee or representative is of the
opinion that a direction so given is inconsistent with the deed or this Codel or is
otherwise objectionable, the trustee or representative may apply to the Court for an order
confirming, setting aside or varying the direction and the Court may make such order as
it thinks fit.
1. A.C.T.: "Act".

SECTION 169 PRESCRIBED INTERESTS TO BE ISSUED BY
COMPANIES ONLY
. 169 A person, other than a company' or an agent of a company authorized for that
purpose under the common or official seal of the company, shall not issue to the public,
offer to the public for subscription or purchase, or invite the public to subscribe for or
purchase, any prescribed interest.

SECTION 170 STATEMENTTOBEISSUED
170(1) [Statement in writing to be registered] A company or an agent of a company
shall not issue to the public, offer to the public for sUbscnption or purchase, or invite the
public to subscribe for or purchase, any prescribed interest unless a statement in writing
in relation to that prescribed interest has been registered by the Commission under
Division 1.
History
S. 170(1) substituted by No. 153 of 1981, s. 43.

170(2) [Deemed prospectus] For the purposes of the registration of the statement
referred to in sub-section (1), and for all other purposes,the statement shall be deemed to
be a prospectus issued by a company.
History
S. 170(2) substituted by No. 153 of 1981, s. 43.

[The next page is 72,871]
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[Application of laws relating to prospectuses] Subject to sub-sections (4)
and (5), all provisions of this Code' and rules of law relating to(a) prospectuses;
170(3)

(b) the offering or intended offering to the public of shares for subscription or
purchase;
.
,(c) the inviting or intended inviting of the public to subscribe for or purchase
.shares; and·
(d) the issuing aI-intended issuing of forms of application fOr"Shares,
shall, with such adaptations as are necessary, apply and have effect in relation to
prescribed interests as if(e) the prescribed interests were shares that were offered or intended to be
offered to the public for subscription or purchase or that the public were
invited or intended to be invited to .subscribe for or purchase;
persons accepting any offers or making offers pursuant to any invitation
in respect of, or subscribing for or purchasing, any such prescribed
interests were subscribers· for shares;
the references in paragraph 99(4)(a) to the corporation were references to
the financial or business undertaking or scheme, the common enterprise or
the investment contract to which the statement relates;
the reference in sub-paragraph 99(4)(a)(iv) to the directors of the
corporation were a reference to the management company for the
prescribed interest and the directors of that company; and
(j) the reference in sub-paragraph 99(4)(a)(vi) to debentures were a reference
to prescribed interests and the reference in that sub-paragrapl1 to the
trustee for the debenture holders were a reference to the trustee for, or
representative of, the holders of the prescribed interests,
History
170(3) substituted by No, 153 of 1981, s. 43.

s.

1. A.C.T.: "Act".

170(4) [Statement to include prescribed matters] Subject to sub-section (5), the
statement shall set out the prescribed matters, and shall contain the prescribed
reports, with such adaptations (if any) as the circumstances of each case require and
the Commission approves,
170(5)' [Prescribed matter inappropriate] A matter or report referred to in subsection (4) may be omitted from a statement if, having regard to the nature of the
prescribed interest, the Commission is of the opinion that the matter or report is not
appropriate for inclusion in the statement and has by instrument in writing approved
the omission. .
170(6) [RegistratioDunder corresponding law) Where a statement in respect of a
management company formed or incorporated in a participating State or
participating Territory has been registered under the provisions of the law in force in
that State or Territory' that correspond with Division 1,' that statement shall, for the
purposes of this Division, be deemed to have been registered by the Commission
under Division 1 and anything required to be done before registration under that
Division shall be deemed to have been done.
Austra.lia.n Companies Legislation
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History
S. 170(6) substituted by No. !O8 of 1983, s. 64.
1.

A.C.T.: For "law in force in that State Or Territory" read "law of that State or Territory" .

SECTION 171 NO ISSUE WITHOUT APPROVED DEED
171(1) [Prohibition of issue of prescribed interest without ap'proved deed) A
person shall not issue to the public, offer to the public for subscription or purchase,
or invite the public to subscribe for Or purchase, any prescribed interest unless, at

[The next page is 72,901]
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the time of the issue, offer or invitation, there is in force, in relation to the interest, a
deed that is an approved deed.
171(2) [Reference to approval prohibited] A person shall not, in any deed,
prospectus, statemerit, ,advertisement or other document relating to a prescribed
interest, make any reference to an approval of a deed or of a trustee or
representative granted under(a) this Division or a previous corresponding law of the State'; or
(b) the provisions of the law in force in a participating State or in a
participating Territory2 that correspond with this Division, or a previous
corresponding law in force in a participating State or in a participating
Territory. 2
A.C.T.: "Territory;'.
Tas.: For "the State" read "Tasmania".
2. A.C.T.: For "law in force in a participating State or in a participating Territory" read "law of a participating State
or participating" Territory" .
1.

SECTION 172

REGISTER OF HOLDERS OF PRESCRIBED INTEREStS

172(1) [Management company to keep register] The management company shall,
in respect of each deed with which the company is concerned, keep at the registered
office or principal place of business in the State' of the company, or at such other
place in the State' as the Commission approves, a register of the holders of
prescribed interests under the deed and enter in the register, ,':

.

":

(a) the names and addresses of the holders;
(b) the extent of the holding of each holder and, if his prescribed interest
consists of a specific interest in any property, a description of the. property
sufficient to identify it;
(c) the date at which the name of each person was entered in the register as a
holder; and
(d) the date at which any person ceased to be a holder.
History
S. 172(1) amended byNo. 108 of 1983,s. 65.
1. A.C,T.: "Territory".
Tas.: For "the State" r'ead "Tasmania".

,

172(2) [Deemed compliance] A management company formed or incorporated in
a participating State, participadng Territory, declared State or declared Territory
that' '.
,
" '

'

,. ,

~.

, ..::

(a) keeps a register of holders of prescribed interests in accordance with the
'provisions of the law in force in that State or Territory 2 that correspond
with sub-section,(l); and
,
keeps
within
the
'State'
a
register
containing
with respect to the holders of
(b)
prescribed interests who are resident within the State" the information
prescribed by sub-section (1),
'
shall be deemed t~ ~o~ply with ~ub-section (1) .
. f.

History
S. 172(2)(a) amended byNo. 108 of 1983. s. 65.
A.C.T.: "Territory".
Tas.: For "the State" read "Tasmania".
2. A.C.T.: For "law in force in that State or Territory" read "law of that State or Territory".
1.
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172(3)' [Copy of 'register] A management company that is deemed by sub-section
(2) to comply with sub-section (I) shall, within 14 days after receiving a written
request from a holder of a prescribed interest resid.ent in the. State,' make .available
for inspection by him a copy of the register of holders of p~escribed interests kept as
mentioned in paragraph (2)(a),
1. A.C.T.: "Territory".
Tas.: For "the State" read "Tasmania".

'::i.

172(4) [Application of Division 4 of .Part VI The provisions of Division 4 of Part
V (except section 2(2) .shall, with such adaptations and modifications as are
necessary, apply to and in rehition to the registers kept under sub-section (1) and
under paragraph (2)(b),
172(5) [Exemption from sec. 173(1)(c)] A management company that(a) keeps a register of holders of prescribed interests pursuant 'to sub-section
(1) or paragraph (2)(b) at a place in the State' within 25 kilometres of the
office of the State Commission 2 ; and
(b) provides reasonable accommodation and facilities for persons to inspect
and take copies of its list of holders of prescribed interests,
need not comply with the provision of paragraph 173(1)(c) in relation to the deed
under which the prescribed interests are held unless the Commission,. by order in
writing'published in the Gazette, otherwise directs.
1. A.C.T.: "Territory",
Tas.: For "the S~ate" read·"Tasmania".

2. Vie., Qld"., W.A., Tas.: "Com"miss{oner for Corporate Affairs".
A.C.T.: '"'Corporate Affairs Commission for the Ter~itory'·.

172(6) .(Omitted by No. 108 of 1983, s. 65,)
SECTION 173 RETURNS, INFORMATION, &c., RELATING TO
PRESCRIBED INTERESTS
173(1) [Return etc. to Commission] Where a deed is or has at any time been an
approved deed under sub-section 165(1), the management COm.pany shall lodge with
the Commission(a). s'oJQng as the deed, or any deed In 'substitution in whole or in: part for the
deed, remains in force -' within 2 months after the end of each financial
year applicable to the deed or substituted deed; or
(b) if the deed ceases to'be irdorce 'and n6~deeci has been substituted in whole
or in part for the deed, or any such substituted deed ceases to be in force
- within 2 months after the deed or su,bstituted deed, as the case may be,
ceases to be in force, .
a return in the prescribed form containing(c) a list of all persons who, at the end qf the relevant financial year, were
holders of the prescribed interests to which the deed or substituted deed
relates; and
(d) such other particulars as are prescribed,
and accompanied by the prescribed documents.

Sec. 172(3)
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173(2) [Signature] Any document required to he lodged with the Commission by
the management company under sub-section (1) shall be signed by at least one
director of the management comp;my,
173(3) [Copies to holder] A c;ompany to which. sub-section (1) applies shall, if so
requested by any holder of aprescri1Jed interest to which. ,the deed relates within a
period ()f onemontli after the'end Of the relevant finanCial. year, send by post or
cause' to be sent ,by post to the holder, within 2 months after the end of the relevant
financial year, a copy of each of the documents tlult the company is required to
iodge with the' Comi:nission py virtue of tliat sub~sectid'n'(other than the list referred
to in paragraph (1)(c»,
, .
''',.' ,
173(4) [Recognized company) Sub-section (1) dc)'es ne;t apply to a management
c'ompany that is a recognized 'company and has complied with the provision 'of the
law in force in the partiCipating State or in the partiCipating Territory' in which it
was incorporaied that corresponds with·this section,
1.

A.C".T.:"For:uiaw in forte in the participating State or in the partiCipating Territory" read "law of the participating
State or participating Ter-i"itory" ...
" ".; .

173(5) [Relevant financial year] A reference in this section to the relevant
finanCial year shall be read as a reference,
.'
..
.: .(a) .in·a case .to which paragraph (1)(a) applies'- to the finanCial year referred
. to in that paragraph in respect of which the return is lodged; or
(b) in a case to which paragraph (l)(b) applies(i) if the deed ceases to be in force at the expiration of the last day of a
finanCial year applicable to the deed - that financial year; or
(ii) in any other c~se - the period that comme~ced at the expiration of the
last preceding finanCial year applicable to the deed and ended on the
day on which the deed ceased to be in force.
SECTION :174. ··PENALTYFOR BREACH OF CERTAIN PROVISIONS OR
COVENANTS·
174(1) [Offences] A person shall riot(a) contravene or faH to comply with a provision of section 169, 170 or 171; or
(b) fail to comply with a covenarit cdntained or deemed to be contai~ed in any
deed that is or at any time has been an approved deed.
Penalty: $20,00.0 or imprisonmentfor 5 years, or'both'..
f74(2) [CivH liability pr~servedl A person i~not relieved from anylfability to any
,h01der of prescribed interest by reason' of any contravention of, or failure to
comply with, a provision of this Division.
SECTION 175 .wINDING- UP OF SCHEMES, &c.
175(1) [Meeting to be cortvimed] Where(a) the management company under a deed is in the course of being wound
up; or
(b) in the opinion of the trustee or representative, the management company
has ceased to carry on bu.siness or has, to the prejudice of holders of
prescribed interests to which the deed relates, failed to comply with a
provision of the deed,
' '. '

a
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Sec. 175(1)

.

"

72,904

. Companies Code .

the trustee or representative shal1:convene a meeting of .thpse holder's' in the manner
set out in sub-section (2).
Penalty: $2,500.
175(Z) [Notice of meetiJ:igl A meeting under sub-section (1) 'shall be convened by
sending by post notice of the p'roposed meeting at least 2f days' befote the proposed
meeting to each holder athis:lasiknqwl;l address, or, in the case of joint holders, to
thejoint holder whose na~e'appea'rs'first in the'company's records. :
175(3) [Conduct of meeting], Th'e p'ro~i~iollsofsub-section 168(3) apply t~ such a
meeting as if the meetin'g were:a meeting referred to in thatsub-secHon ..
175(4) . [Court order confirming resolution]. If at any.sl\ch meeting a resolutIon is
passed by a majority 'of not less than t\1ree-quarters in ~ah,le of the holders oUhe
prescribed interests'present in·person and voting'~t :the:meetingthf\.tthe lJlldertaking,
scheme, enterprise, contract or arrangement to wh'ich the deed~elatesbe wound up,
the trustee or representative shall, within 28 dilys after the day on: \Vhich the 'meeting
. :.
is held, apply to the Court for an order confirming the resolution.
Penalty: $2,500.'
,',
175(5) [Court's powers] On an application by the trustee Or representative', the
Court may, if it is satisfied that it 'is in the interest of the. holders of the prescribed
interest~, confirm the resolution 'and. may make such orders as it thinks necessary or
expedient for the effective winding up of the undertaking, scheme, enterprise,
contract or .arran~ement.

SECTION 176 NON-APPLICATION OF DIVISIO~ IN CERTAIN
CIRCUMSTANCES
176(1)

(Omitted by No. 108 of 1983, s. 66.)'

176(2) [Non-applicationl This Division doeS riot apply in the case of the sale·of
any prescribed inteJ'est'by a personal representative;,liquidator, receiver or trustee in
bankruptcy in the normal course of realization of property.

SECTIOrs .177 ;LIABILITY OF TRUSTEES
177(1) [Certain provisions void] Subject to this section, a provision contained in
a deed that is or has been at any time .an approved deed, or in any contract with the
holders of prescribed interests to which such a deed relates, is void. in
'far as' it
would have,'theeffect of exempting a trustee or representative under the deed f~om,
or indemnifying a trustee or representative against,' liability for' breach of trust
where the trustee or representative fails to show the degree of care and diligence
required of a trustee or representative havirig regard to the powers, authorities or
discretions conferred on the trustee or representative by (he deed .

sa
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[Releases] Sub-section (1) d,oes not invalidate(a) any release otherwise validly given in respect of anything done or omitted
to be <;lom:
bya truste~
or.
representath'e
before the giving:of the
release; or
. .
. . '
, .
, . (b) any pr'ovisions enabling.such a release to be given'(i) on the agreement to'thegiviiii 6f the 'release of a majority of not less
than'three-quarters in nominal value of holders of prescribed interests
present in person and voting at a meeting 'convened for the purpose;
and
. (ii) either 'with. respect to' .specific acts or omissions or on the trustee or
representative ceasing to act, ,..

177(2)

.

'

Division 7 - Title to and Transfer of Securities
SECTION 178 . NATURE OF SHARES'
178(1) [Qualities] A share or other interest of a p1ember in a company(a) is personal property;
(b) is transferable or transmissible as provided by the articles; and
(c) subject to the articles, is capable of devolution by will or by operation of
law.
178(2) [Personal property] Subject to sub-section (1)(a) the laws applicable to ownership of and dealing with personal property
apply to a share or other interest of a member in a company as they apply
to other property; and
(b) equitable interests in respect of a share or other interest of a member in a
. company may be created, dealt with and enforced as in the case of other
persomil property.
178(3) [Situation] For the purposes of any law, a share or other interest of a
member in a company shall be taken to be situated(a) in a case to which paragraph (b) does,not apply - in the State or Territory
in which the register of members of the' company is kept; or
(b) if the name of the member is, in respect of the share or interest concerned,
entered in a branch register - in the State, Territory or country other than
Australia in which that branch register is kept.
,~

SECTION 179 NUMBERING OF SHARES
179(1), . [Distinguishing number] ,Each share in a company shall be distinguished
by an appropriate number.
179(2) [Exceptions] Notwithstanding su b-section (1 )-:
(a) if at any time·.all the issued shares in a company, or all the issued shares in
a company of a particular class, are fully paid up and rank equally for all
purposes, none of those shares is required to have a distinguishing number
, , so,Iong as each of·thQse shares remains fully paid up and ranks equally for
J\u.s,tralilln ,Companies Legislation
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570(6) [Fine of $5001-_E~cept.Fls prqvided bys\lb-sectiQns (3), (4) and (5) of thi,s
section and by sub-section 571(5),. the penalty: applicable i.l;1 relati9~ to an offence agilins~
this Codel is a fine of $500.
'
History
S. 570(6) amended by No. 192 of 1985, s. 127. '"
.

. '

'.'~

..

~

:

1. A.C.T::'·"Act",

SECTION 570A PENALTY NOTICES
570A(1) , [Notice may be served in prescribed form]

Where the Cqmffiission lms
reason to c,believt; that a person ijas, whether before or after the cOIIlII).encement of
section 121 of the Companies, : and , Securities Legislation: jMiscellaneous
•. t

,:

,'.

'".

"

,
'-

.;; .
~'
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Amendment) Act 1983 of the Commonwealth," committed a prescribed' Offence, the
Commission ·may,subje·ct.to sub~section (2); 'serve on the person a notice 'in the
prescribed, form(a) alleging'that the perso'n has committed the prescribed offence' arid giving
· the'prescribed particulars in rt::latiori to the prescribed offence; ,
. (b) setting out ,the p~esi::rib~d peri~lty in respect of the P~escribed offence; and
(c) stating-. , .

.:{i). in, the, Case ~f. a, PrescFibed 0ffe~ce constituted by a failure to do
. '.'

. particular act or thing-, ,

it

'

(A) that the obligation 'to do the act or thirig continues notwithstanding

" 'the service 'of the notice or the payment of the prescribed' penalty;
· (13) thllt if, within the pedodspecifie~ in'the ~Qtice (being a period that is
not less than 21 days), the person pays the prescribed penalty to the
authority specified in the notice' and does the act or thing, no further
action will be taken against·the person in relation to the prescribed
Offence; and' ,
", "
",'
.
",'

.

[.

.

..

.~

,

. ::

.

.

.

-

'.,

.'

~.'.

(C) that if, at the expiration of the period specified, in the notice, the
person has not paid the presciibed pe~alty to the authority specified
in the notice or ,ha:s not· done the 'act· or'thing, proceedings may be
instituted'againstthepei-son; or" r,' : .., ' ,

(ii)' in, the,case 0(1). presc~ibed offence',notiJeing anoffence constituted by
a failure to do a paitiCiIlar act or thfng-. '
, .
(A). that if, within the period specified in the notice (being a period that is

" notIess than 21 days),. the person pays the'prescribed penalty to the
,authority, specifiec;l in the notice, no further action will be taken
against the person in relatioI;l to the prescribed offence; and
",'
·

(~)

that if, aUhe expiration of the period specified in', the notice, the
person has not paid,the prescribed penalty to the authority specified
: .in the f\otice, proceedings,;maY be.ihstituted againsUhe person.

1. ; A.C. T.: I?elet~ the wor~s ",of ,t~e So~~onVf:ealtb".· .• '.

r

570A(2)" [Limitations' OIi Commission] . 'Sub~sectiori (1) does not empower the
Commission- .
(a) to serve on a person more than one notice 'under that sub-section in
relation to an alleged commission by that person of a particular prescribed
offence; 'or
. . .... .
"
(b) to serve on a ; person a notice :under that sub-section in "relation to a
. prescribed" offence- unless proceedings could be institutcrd 'against that
person fo{'th'at'offence in aC'cdrdance witllsection 34'of the Companies
and Securities (Interpretation and Miscellaneous Provisions) ([name of
StateD Code. ' .
1. A;C.T.: ~:Co~panies and Securfties (Interpretation and· Miscellaneous Provisions) Act 1980. '!.

570A(3) [Servi~e by post or;personally] A notice unc;ler' sub-section' (1) rrtay be
served on a natural person eitIi:er personally or by post. ,;
,
.' .
Australjan companies Legislation
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570A(4) . [Inst~tution ot; proceeding~], -Where q notice under sub-section (1) ·is
served on a person.in relation to a;presq:ibed, offence co~stituted by aJailure to do.'a
particular act or thing,
; .(a) if, within the pedod specined in thqlOtice, th~ person pays the prescribed
penalty to 1;~e authority specified in thenotice, and does the'act or thing no proceedings may, be, instituted against the per~on in respect .of the
. prescribed offence;"
.
',.
'.
.
." ,
.
(b) if, at the expiration of the period specified in the notice; the person has
'paidthe pFescrib'ed penalty to the authority specified in the 'uotiee but has
not done the act or thing - no proceedings maybe in'stituted against the
person :iI1 respect of. the prescribe.d offence;, but tl~e obligati()i} to do that
"lct or thing continues, .and, section 5:71 applies~in -relation to the continued
failure to do that act or thing as if, on the day on which the person so paid
the prescribed penaIty,he had'been convicted of an offerice cciilstituted by
a failure to do that act'6r thing; . ."
'
.
;
.
,(c) if, at the expiration of the period sp.ecified int4e notice, the person has not
paid the prescribed penalty to 'the aiithority specified in the notice but has
done the act or thing - proceedings may be instituted against the person
in respect Of the·prescribed.bffenc'e; or .", .. .,'
.
;,
.: .:. . .'.
-.
-.
(d) ,if, at the expiration·of.t.he periodspecified in the notice, the person has not
paid the prescribed penalty,to the authority spec;ified)n the notice and has
not done the act or thing' - . the' obligation. to do that act or thing
contiIi.ues,'andproce~dihgs may be instituted l'lgaiD:st't:he person in respect
of the prescribed offence:
'
"

~

570A(5) . [Institution of proceedings] Where" a .. notice under ,sub-section (1) is
served on a person in: "relation to, a" prescribed offence, ':not being an offence
constituted by a failure to:do'a particular act or thing-' ' ..'
(a) if, within the period specified in the notiee, the person pays the prescribed
penalty to the authority specified in'the ;nbtice -'. no proceedings may be
instituted against the'person in respect of the prescribed offence; or
(b) if, at the expiration of the period specified in' the notice, the person has not

paid the prescribed .penalty to the, authority specified in the notice -.'
proceedings may be instituted against the person in respect of the
prescribed offence.
,
,.
570A(6) [payment no admission of liability] The payment of an/amount by a
person pursuant to a l).otice served ,on .the person under this sec,tion in relation to a
prescribed offence s~all not be taken for any purp·ose. ~o, be ai:l admission by that
person of 'any iiabi,lity in connection .wit~ the alleged commissio:n 9,f the prescribed
~ffenc,~.
.
' , , ' , '. ,' .
'
570A(7) [Other proceedings not prevented] Exc.ept as provided, by paragraphs
(4)(a) and (b) and (5)(a), this,section does not affect the operation of any pI;ovision
of this Code,l of the regulations,. cif the rules
of any other Code or any Act2 in

.or

Sec~
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relation to the institution of proceedings jn respect of offences that are prescribed
offenc~s for th~ purp()'ses cif this sec;tion.
'
1,. ;A.C::T.:~'Act".
S.A.: For the words

:':;'

.

:.'.. .
. ... , ....
..':
.
..:.:.
of this Code" read "provision of this Code or of any' othe.r Code".

"provisi~n

..

-

~

..

,'.

. '.

"

.

".:

-,

'

.

,

2.. A. C. T.: For the words Hother Code or any Act" read "other Act" .
S.A.: Delete the words ,c any other Code or".

570A(8)

[Interpretation]

In this section,
includes a person.'
.
."authority"
,
.
..

History
g, 570A inserted
by_
No,
,.
. 108 of 198,3.
. s, 12L
I, Vic.: For s, 570A(8) 'substiiute the following subsection:
"570(8) In this section•
'author~ty! i.ncludes a person;
'prescribed' means prescribed by the Companies (Application (?rLql1.'S) Act -1981 or by the Companies (Victoria)
.
Regulations. "

SECTION 571· CONTINUING OFFENCES
571(1) , [Time limit specified] ; "Where-, " .. , '
, ..,
(a) by or under a provision, an act is required to be done within a particular period or
,. ,.
,,
before a partic1.).lar time;
, (b) failure to do the act within. that period or\:lefore that time cons~itutes an offence;
and
(c) the act is not done within that period or before that time,
then~

. --~

(d) the obligation to do the act continues, notwithstanding that that period has expired
or that time has passed, and whether or not a person is convicted of a primary
substantive offence. in relation
and
. .. to failure
. to
. do the act, until the act is. done;
.
(e) sub-sections (3) and (4) apply .
History
S. 571(1) substituted by No_ 192-of 1985, s. 128.
S. 571(1)(e) substituted by No. 108 of 1983, s. 122.

571(2) [Obligation continues]; Where-'
(a) by or under a provision, an act isrequired to be done"bu.tneithera period within
which,', nor time before which, the act is to be done is specified;

a

(b) failure to do the act constitutes an offence; and' ,
(c) a person
the act;

IS convicted of a primary substantive offence,in relation to failure to do

then(d) the obligation to do the act continues, notwithstanding the conviction, untii the act
is done; and
(e) sub-sections (3) and (4) apply.
History
S. 571(2)
substituted by No. 192 of 1985, s. 128.
.

,~.

571(3) . [Further offences], Where-"
(a) at a particular'time, a person is first convicted of a substantive offence, or is
convicted of a secona'or subsequent substantive offence, in relation to failure to do
the act; and
Australian Companies Legislation
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IN THE HIGH COURT OF AUSTRALIA
MELBOURNE OFFICE OF THE REGISTRY

BETWEEN:
.

rllGH

No. M 128 of 2010

EQUUSCORP PTY LTO
(FORMERLY EQUUS FINANCIAL SERVICES LTO)
(ACN 006012344)
COURT OF AUSTRALIA
Appellant

FILED
and

- t FEB 2011
i

IAN ALEXANDER HAXTON
Respondent

·H: REGISTRY MELBOURNE

APPELLANT'S CHRONOLOGY

Equuscorp certifies that these submissions are in a form suitable for publication on the
internel.

Part 112:
Date

Event

00.05.85 -

CBG granted the registered mortgages over the Land or part of it to the

00.05.88

Commonwealth Bank 3 •

00.00.86

The Johnsons begin to promote tax driven investments in blueberry farming
schemes"

00.12.86 -

CBG granted registered mortgage over the Land or part of it to State Bank of

00.11.92

New South Wales5 .

31.05.89

Haxton entered into his Farm Agreement, Management Agreement, Sale of
Fruit Agreement and Loan Agreement for the 1988-1989 Scheme. At this time
Haxton borrowed $44,506 from Ruraf.

1

This chronology adopts the definitions contained in the Appellant's submissions in M128 012010 ("M128

AS").
2

3
4

5
6

Facts specific to proceeding M128 have been italicised.
M128 AS [29J
M128 AS [9J
M128 AS [14J
M128 AS [51J and [54J

Filed on behalf of the Appellant
Lander & Rogers
Level 12, 600 Bourke Street
MELBOURNE vie 3000

Telephone: (03) 9269 9180
Fax: (03) 9269 9001
DX: 370 Melbourne
Ref: NMF 2007232

-2-

Date

Event

31.08.89

Haxton makes his first repayment under the Loan Agreement of $4, 200 of
principal on time 7.

30.11.89

Haxton's second principal repayment under the Loan Agreement falls due.

01.12.89

Haxton makes his second repayment under the Loan Agreement of $4,200 of
principallate B•

07.01.91

CBG grants Equuscorp a registered mortgage over the Land (including each
of the Respondents' Farms)B

10.01.91

Charges are registered by Equuscorp over the assets of CBG, JFM, Rural
and the Buyer. These charges are granted to secure loan facilities granted by
Equuscorp to companies in the Johnson Group 10.

30.06.91

Up to this date the net proceeds from the sale of the Investors' fruit were paid
to Rural in accordance with the various Loan Agreements.

To this date Haxton has paid the following in repayment of the principal
ba/ance lL
(a)

$8,400 by direct payments of capital;

(b)

$5,292 by prepayment of interest;

(c)

$18,893 from the proceeds of the sales of the farm produce in
the financial years 1990 and 1991; and

(d)

01.07.91

payment of $5,952 interest.

From this date, none of the Investors receive proceeds from sales of fruit and
no repayments are made in reduction of the loans 12.

From this date Haxton made no repayments of principal or interest due under
the Loan Agreement.

M128 AS [54]
M128 AS [55]
9 M128 AS [29]
10 M128 AS [30]
11 M128 AS [56]
12 M128 AS [31]
7

8

-3-

Date

Event

29.08.91

Equuscorp appoints two receivers and managers of the assets of Rural
pursuant to the Rural Charge '3 .
Equuscorp appoints two receivers and managers of the assets of JFM, CBG

14.03.93

and the Buyer pursuant to the charges registered over their respective
assets '4 .
22.04.94

A transfer of the CBA and SBNSW Mortgages to Equuscorp is registered '5 .

00.10.95

Equuscorp, as mortgagee in possession under the CBA and SBNSW and
Equuscorp Mortgages, sells the land containing the blueberry farms 16.
Rural is wound up pursuant to the resolution of its creditors at a meeting

06.03.96

convened under s 439A of the Corporations Law ' ?
16.05.97

ASA between Rural (by its receivers and managers) and Equuscorp is
entered. Rural agrees that on completion it will sell to Equuscorp the loans
between Investors and Rural 's .

30.10.97

By the Deed Rural purports to assign its interests under the loans to the
Investors described in the ASA and the amounts of indebtedness thereunder
to Equuscorp'9.

00.11.97

Investors are given written notice of the assignmenfo.

20.11.97

Haxton is given notice of the assignment to Equuscorp of Rural's interest
under the Haxton Loan Agreement and the debt owed under it.
Equuscorp commences its proceeding against Haxton seeking to recover the

27.03.98

$20,692 balance ofthe loan then outstandin!ll.

13
14

15
16
17
18
19
20
21

M128 AS
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M128 AS
M128 AS
M128 AS
M128 AS
M128 AS
M128 AS
M128 AS
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