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These submissions are in a form suitable for publication on the internet.

I

" Did the trial judge’s directions to the jury in'the Respondent’s trial — reproduced at paras [5]

and [123] of the Court’s judgment in the Court of Appealf —cause the Respondent’s trial to

miscarry?

Is the inferential process identified by the High Court in Kural v The Queen® — formulated as a
guide to trial judges directing juries on the mens req in drug importation trials under the

Customs Act 1901 (‘Customs Act’) and at common law — an appropriate model direction for

juries charged with determining proof of ‘intention’ for the offence created by s 307.1 and for .

drug importation (and other) offences created by tﬁe Criminal Code ('Cth) 1995 (‘the Code’)‘?

Was the majority in the Court of Appeal correct in cdncluding that the jury’s guilty verdict .

was unsafe or not supported by the evidence?

iy

The Respondent certifies that he has considered whethér notice should be given in compliance

with s. 78B of the Judiciary Act 1903 (Cth) and determined that notice is not necessary.

A v
" The Respondent adopts the statement of facts set out by the majority in the Couit of Appeal at
paras [88]-[125]. ‘The summary of evidence advanced by the'Appellant is not without error.

Tn accordance with their duties under the Jury Directions Act 2013% (‘the ID.A"),‘the

- prosecutor and defence counsel at trial advanced submissions on how the trial judge ought to

2

[

Affordv The Queen (2016) 308 FLR 1; [2016] VSCA 56.

~ (1987) 162 CLR 502 (‘Kural’).

Section 11; of Jury Directions Act 2015, s 12.
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A 3 .
direct the jury on the elements of the offence charged, and in accordance with sections

~ 307.1(a) and (b) and 307.1 (2) of the Criminal Code (Cth) (‘the Code’).‘4

The prosecutor submitted that the Judge ought to direct the j JUIY in 1el1ns that mcorpmated the
statutory language utilised in ss 5.2(1) and 5. 4(1) of the Code, and its (supposed) amphﬁcatmn

. inauthorities such as Kural,’ Saengsaz -0r7 and Cao.®

She submztted that, notw1thstand1ng tha‘c the mtloductlon of'the Code had shifted the
prosecution.of importation offences ﬁom the Customs Act and the common law to the Code
that shift had not disturbed the app11cab1hty to the Code offences of ’Lhe inferential process that

had been formulated and been apphed in ]Llly trials, at common law

Defence counsel submitted that the judge ought to confine himself to the statutory language of

the Code and to the terms of's 5.2(1).

It was to the Submissions adyahced by the prosecutor that the judge acceded.

\%

The Appellant’s statement of applicable‘statutory provisions is accurate but inoomplete. To

those cited, the Respondent adds: Criminal Code, ss2.1,2.2,3.1,3.2,4.1,5.6 and 11.1; and

 Jury Directions Act 2013 (Vic), s 11.

\21

" AN EXERCISE IN STAT UTORY CONSTRUCTION

The resolution of Grounds 1 and 2 begins and ends with the true oonstluotlon of Division 307
of the Code and, in particular, s 307.1. The majority in the Court of Appeal focused their

attention upon that exercise. They were correct to have done 50.

T at pp 315-49,

T at pp 310-18; 329-38.
(1987) 162 CLR 502.
(2004) 61 NSWLR 135
(2006) 65 NSWLR 552.
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The form and 1mphcat1ons of that exercise by the Court of Appeal in the Respondent’s case
were f01eshadowed by McLure P in the Court 0f Appeal of Western Australia. In
Karamitsios v The Queei® the appellants had been convicted of attempting to possess a
‘marketable quantity of methylamphetamine, wlﬁch had been unlawfuﬁy imported contrary to
ss 11.1 and 307.6 of the Cdde The relevant ground of apbeal sought to impugn a passage
from the trial Judge s summmg up Wthh it was alleged, had departed from the formulatmn in
Kural and its prima facie endorsement by, inter alia, the Victorian Court of Appeal in '

Luong. 10 Mazza JA wrote the leading judgment dismissing the appeal with the concurlence of

. Beech J. McLure P joined in the orders made and agreed that ‘che trial judge’s summing up chd

not bet;ay the error alleged by the appellants .

But in an almost umelated and unnecessaly passage of con31deled obiter dictum her

Honour volunteered the following:!! -

Luong [in so far as it applied Kural and Sadd] is open to challenge. The opposing argument may
go something along these lines. First, the ‘conduct’ of the appellants for the purpose of s 11.1(2) .
of the Code Was that conﬁected with them obtaining physical eusto‘dy or control of the backpack
that contained rock salt in lieu of the border controlled drugs. Second, the fault element of
intention or khowledge must be present at the time of the conduct tha{ constitutes the attempt.

Knowledge can have no application because a person cannot 'know' something unless it is so.

i However, proof that the appellants knew the drugs were in the backpack before being covertly

removed and replaced would establish that they had a belief that drugs were in the backpack when
| it was eollected aﬁd thus had an intention to possess the drugs. Third, an awareness ef the
likelihood that drugs. were in the backpack is outside the scope of the definitions of intention and
knowledge for the purpose of s 11.1(3) of the Code. See Criminal Law Officers Committee
. VRepofc, General Prineiples of Criminal ResponsiBiIity, December 1992 [203.1], [203.2]. Finally,
the common-law position that awareness or belief in likelihood cﬁn» satisfy the requirement of
intention to possess is positively inconsistent with, and does not prevail over, the fault

}equiremen,fs ins 11.1(3). [Emphasis added.]

10

[2015] WASCA 2014 (‘Karamitsios”).
Luong v DPP (Cith) (2013) 46 VR 780 (‘Luong”). '

" Ibid, [15]. [Footnotes omitted.]
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That passage applies, mutatis mutandis, and with equal force, to thé construction of the 307.1
of the Code. It emphasises the importance ofattaching primacy to the text of the Code when

engaging in the constructional exercise with which the Court of Appeal'in the Respondent’s

case was tasked.

.Relatedly, this Court had occasion to apply fhgt same rationale to its ooriétruction of' s 317(b)
of the Criminal Code (Q) (‘Code Q") in Zabi)ro‘nz‘ v The Queen.'* The appellant was
convicted, in bi‘éaoh of s 317(b), of intentionally transmittiﬁg a serious disease (HIV-). to
another with intent to do so. The appéllant, who was HIV pbsitive, had lied to the \
complainant (his girlﬁiel.ld) about his HIV status and knowingly eqused her to the risk of
contracting the disease. After ﬁequenf .unprotected séx with the appellant the complainant

contracted HIV.

The sole issue for the jury's determination at trial was proof of the appellant's intention. In the o

High Court, the parties were at one in submitting that that meant proof of actual intent.'*

An element of the offence created by s 317(b) is proof of intention to produgce a particular
result.'*" At issue in the High Court was whether, in proof of actual intent, a jury must find that
an accused meant to transmit the diseasé, in that his actions must have been designed to bfing '
about that result; or whethér it was sufficient that a jury find that an accused knew that, by
having unprotected sex with the éomplainant, it was probable or likely that the disease would

“be passed. Could the latter, without more, properly found an inference of actual intent under

~ the Code (Q)? .

Thé'pluraﬁw (French CJ, Bell and Keane JJ )»conclu'ded the following: '

o common law concepts of foreseeability, likelihood and probability are not relevant to

prove the intentional element for the offénée created by s 317(b);

Zaburoni v The Queen (2016) 256 CLR 482 (“Zaburoni’).
Ibid, [7].

Code Q, 5 23(2).

Zaburoni, [13]]15], [17] and [19].
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o where proof of the intention fo produce a particular result is made an element of liability

for an offence under the Code Q, the prosecution is réquip__ed to establish that the accused

meant to produce that result by his or her conduct;

o the p1 osecution must pr ove that the accused had that vesult as his or Ther purpose or ob]ect

at the time of engaging in the relevant conduct; !¢

é, knowledge or f01631ght of result, Whethel p0531ble probable or celtaln is ot a substitute
in.Jaw for proof of a specific mtent under the Code Q. For 631gh1: of hkehhood of-outcome

cannot, under the Code Q, be substituted for proof of intention to cause that outcome; and -

o where the accused is aware that, save for some supervening leven‘t, his or her conduct will
certainly produce a particular result, the inference that the accused intended, by engaging -
in that conduct, to produce that particular result is compelling. Nonetheless, 'foresight that -

- conduct will produce a particular result as a "virtual ceﬁainty” is of evidential significance
| and under the Code it remains that.the jury be satisfied that the accused meant to produce

the par.ticular result.

Gageler and Nettle JJ each Wlote a short Judgment generally concurr lng with the plmahty s
" analysis. Nettle J added a 11der :17 his Honour held that proof of the mtentlonal element of the
offence created by s 317(b), could be founded, without more, upon an accused’s foresight that -

his or her conduct rendered it inevitable or a certainty that the ‘disease‘was transmitted to the

victim.

The Court’s analysis is instructive for a number of reasons. First, it provides a recent example
of this Court’s construction of a Criminal Code the relevant provisions of which are not
dissimilar to those the suibject of these proceedings. Second, it emphasises the limited scope

for recourse to common law principles when engaging in that constructional exercise. It

" manifests the importance of attaching primacy to the construction of the Code’s text. Third, it

 all-but answers the questions raised by Grounds 1 and 2 in this proceeding.

Further, when emphasising that fofesight of likelihood of outcome cannot, under the Code Q, -

be substituted for proof of intention to cause that outcome, the plurality distinguished that

17

Ibid, [8; R v Willmot (No 2) [1985] 2 Qd R 413, 418; R v Reid [2007] 1 Qd R 64, 72[13].

. AL[67].
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imperative with the text of s 5.2(3) of the Commonwealth Code.!® That section states that.a

person has intention with respect fo a result if the person is aware that the result will occur in

the ordinary course of events.

But in the Respondent’s trial the live issue was whether he engaged in the ‘conduct’ of
importing a substance for which the fault element was intention and intention only.! |
Appiying Zaburoni, that meant that the prosecution had to provethét the Resp’ondent had that
result as his or her purpose or object at the time of engaging in the relevant conduct. The jury
‘ought to have been directed in those terms. Belief; for eswht or'an awareness on his part of the
result, whether possible, likely or cértain, was no substitute in law for proof of the intentional

imperative mandated by the Code. Again, the jury ought to have been directed m terms that -

" made that clear. Instead, they were directed in terms that positively invited an inferential

process that was proscribied by the Code’s text, structure and true construction.

* The core vice in the App ellant’s submissions is that her analyéis is not properly prediéated upxon

a construction of the Code and its text. It commences with an acceptance of a line of authority

founded upbn principles formulated at common law and later refined and applied to the

" prosecution of offences under the Customs Act utilising Chapter 2 of the Code. Those

principles are then said to apply to the drug offence p10v151ons ‘of the-Code, desplte the fact that

those prov1s1ons are materially different to then pledecessms in the Customs Act

The Respondent’s case attaches primacy to the .constructi,on‘ of the Code and its text, free of
preconceptions about the applicability of a bbdy of law developed and refined before the
.relevant Code offences were enacted. The distinction may be subtle, but it is real and
smmﬂcant Thus, by acknowledglng the primary 1mp01’[ance of the constructional task, Priest
and Beach JJA in the Court of Appeal proceeded to:

conétrue a statute that had not before been authorjtatively construed;
construe a statute that formed part of & Code;

perform their task unfettered by historical considerations except in so far as they legitimately

bore upon the interpretation of the text in its proper context; and

interpret to Code unfettered by the principle of comity.

i

8

At[14].
Sections 5 .46(1) and s 5.2.
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~ Section 2. 1 of the Code provides that Chapter 2 * con‘cams all the general principles of criminal

respon31b111ty that apply to any offence, irrespective. of how the offence is created. By sub-s(1)
Chapter 2 apphes to all offences under the Code.’ Bys3. 1(1) an offence consists of’ physxcal

elements and fault elements. . 4 : : o
In so far as the Code.is otherwise relevant, it provides:

5.2 Intention

(1) A person has intention with respect to conduct if he or she means to engage in that conduct.

5.3 Knowledge

A person has knowledge of a 01rcumstance ora result ifhe orshei is aware that it exists or Wﬂl exist in the
ordinary course of gvents. : :

' 5.4 Recklessness

(1) A person is reckless with respect to a circumstance if:

(a) he or she is aware of a substantial risk that the circumstance exists or will exist; and
(b)- having regard to the circumstances known to him or her, it is unjustifiable to take the risk.

(2) A person is reckless with respect to d result if:

(a) he or she is aware of a substantial risk that the result will occur; and
(b) having regard to the c1rcumstances known to him or her, it is unJustlﬁable to take the risk.

(3) The question Whethel takmo arisk is unjus‘ﬂﬁable is one of fact

&) If recklessness is a fault element for a physwal element of an offence proof of intention, knowledge or
. 1ecklessness will satisfythat fault element.

307.1 Importing ... cdminercial'quantities of border controlled drugs ...
(1) A person commits an offence if:
(a) the person imports ... a substance; and

(b) the substance is a border confrolled drug ...; and
(c) the quantity imported ... is a commercial quantity.
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(2) The fault element for paragraph (1)(b) is recklessness. .

(3) -Absolute liability applies to paragraph (1)(c).

At trial, it was accepted that s 307.1 has three elements:?° the first relates to the importation of

a substance for which the fault'element is intention (s 5.6(1) and s 5.2 of the Code); the second
element is that the substance is a border controlled drug for which the fault element is
recklessness (s 307.1(2) and s 5.4 of the Code); and the third element is that the quantity is a

commercial quantity. For this element there is absolute liability.

SUBMISSIONS TO THE COURT OF APPEAL

When directing the jury on intention to impoit a substance; the trial judge charged:?!

-The second elemént that the prosecution must prove is that the accused ... intended to impofc- the
substancé This means that the accused meant to impoft the substance. This element doesn’t look
at whether the accused was aware that the substance was a border controlled dr ug even. All that is

'1equ1red to establish the intention is proofthat the accused intended to import the package

" whatever it contained. To determine the accused’s state of mind you will asked [310.] to draw

inference and you will remember what I told you so the prosecution must prove and this is very
important for you to note that at the time of entering — at the time at which the importaﬁoh'
crystallises in to Australia — that is the relevant time at which intention has to be proved. Not at

an earlier time or not even at a later time, really. It is at that time that you must ﬁnd mtentlon —

that the accused meant to import the substance, that is either he knew, that is ke had knowledge or
he was aware or he believed that his conduct involved the importation of the substance or believed ‘
in the likelihood of importation of the substance and by-likelihood, I mean a real or significant

chance.

So the issue of infention does not bnly rest on actudl knowledge, that is the prosecution does not
hav.e to prove the accused actually knew that there was the substance in the suitcasé. If you are
satisfied beyond reasonable doubt that the accused b.elieve.d'that the suitcase believed the .
subsfance [sic] that would sustain an inference, that would sustain an inference as to intention. So
also if you were satisfied beypnd reasonable doubt-that ze was aware of a feal and significant
~chance that his conduct z'hvb_lved the importation of the substance and he nevertheless persisted
with that conduct. That would suffice to infer an intentioﬁ to import. {Thé judge then directed the

jury that mere suspicion did not suffice to make out intention. ]

20

Afford, [1197 per Priest and Beach JTA.
Ibid, [123]. [Emphasis reproduced from the majority’s judgment.]



10

20

6.20

6.21

In the Court of Appeal, it was snbmitted’bifothe Respondent that those directions had caused
his trial to mis,ca.n’“y;22 that they invited the jury to engage in an inferential process tnat
emasculated the intentional imperative deménded; by s 5.2(1)‘of the Code. Put another Wéy, :
the jury ‘Wers dirncted that they cwo1'ﬂd find the intentional fault element proven if satisfied of

-‘one or more of a series of cascading states of mind’®® on the Respondent’s part. Although the

jury were 1nst1ucted that an intention to import entalled that the Respondent meant to import

the substance they were also dir ected that the accused intended to import the substance if he
knew, believed, or was aware that his conduct involved the importation of the substance; and
they were directed that it sufficed if the accused man believed in z‘he-likelz'h-ood or was aware
of a real and Sigm'ﬁcam‘ chance that his conduct involved the importation of the substance.
Those directions, it was submitted, inlproperly left open the real risk that one or mdre jm01's
founded an inference that the Responden%: had intended to import the substance upon no more
than an awareness on his part of a signiﬁcant or real chance that his con‘ducf involved the

1mp01tat10n of that substance. That awareness, it was said, could not be reconciled with the

intentional imperative mandated by s 5. 2(1) 2

The Crown submitted that the judge’s charge was unimpeacha‘bile25 and that what the trial
judge said was supported by the High Court in Kural and by 'subsequent inteMediéte appell.ate
anthority from Victoria® and the New South Wales.?” The Crown contended — and still
. conten’ds —that thnse authorities inform authoritatively the construction of the offence created
bys 307 1 and, in particular, the 1nferent1a1 plocess in which a jury may engage in detelmmmg

Whether the Crown has made out its intentional fault element.

AN ALYSIS

6.22

In He Kaw Teh v The deeﬁ.% the High Court held that the application of common law

principles of criminal resnonsibﬂity to the Customs Act offences of importing or possessing

22

23

24
25

26

27

28

Ibid, [124].
Ibid. [Emphasis added.]

- Cf Zaburoni, [13]-[15], [17[, [19].

Ibid, [125]
Relying upon, in particular, Weng v The Queen (2013) 236 A Crim R 299 (‘ Weng "y and Luong v DPP (Cth) (2013)
236 A Crim R 85-(‘Luong’). .

See, in pamcular, Saengsai-Or and Cao.

(1985) 157 CLR 523 ( ‘He Kaw Teh’).
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. prohibited goods oont1 ary to ss 233B(1)(b) and (c) 1espect1vely required proof of mens rea in

the sense of guﬂty knowledge 2

He Ka'w Teh was considered by the High Couft again in Kural. Tt too was 2 pfosecution under

] 233B(1)(b) of'the Customs Act. The plurahty Mason Deane and Dawson JJ, cxtmg He

" Kaw Teh— held30 that the p1osecut1on was required to prove that a person accused of an

offence under s 233B acted with mens rea. Their Honours obsetved that it was desirable ‘to
indicate ... what will... in the ordinary case of a prosecution for such an offence bé necessary

to discharge [the] onus’ of proving that the person acted with a guilty mind.

Then Honours held that: 31

Because the mental elements in d1fferent crimes vary w1dely itis 1mpos31ble o make a statement
which is umvelsally valid for all purposes about the essential elements of a guﬂty mind.
Depending upon the nature of the partzcular oﬂence the requirement of a guilty mind may involve
intention, foreszghz‘ knowledge or awareness wzz‘h respect to some act, circumstance or
consequence. Where the.offence charged is the commission of a proscr 1bed act, a guﬂty mlnd A
' exists when an intention on the part of the accused to do the proscribed act is shown. The problem
‘then is one of proof-- How does one prove the existence of the requisite intention? Sometimes there
is direct evidence in the form of an admission by the accused that he intended his conduct to
involve the-forbidden act. More oﬁen, z‘h_e existence of the reqaisifa intention is a ' matter of
'z'nfe;:ence Jrom what the accused has actually done. The .z'nfem‘z'o_n may be inferred from the doing

of the proscribed act and the circumstances in which it was done.

4 . Where, as here, it is necessary to show an intention on the part of the accused to import a na1couc~
drug, that intent is established if the accused knew or was aware that an article which he
: 1ntentiona11y brought into Australia comprised or contained narcotic drugs. But that is not to say
that actual knowledge or awareness is an e’ssential element in the guilty mind 'required for the
commission of the offence. It is only to say that knowledge Or awareness is 1e1evant to the
existence of the necessary intent. Behef falling short of actual knowledge that the article
comprised or containednarcotic drugs would obviously sustain an inference of intention. So also
would proof that the forbidden act was done in circumstances where it appears beyond reasonable

doubt that the accused was aware of the likelihood, in the sense that there was a significant or real

29

31

Thid at p 536-37 per Gibbs CJ (with whom Mason J agreed); at pp 570 and 584-85 per Brennan J; and at 596 per
Dawson J.’ X (

Kural at p 504.
Ibid at pp 504-05. [Emphasis added.]
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chance, that his conduct involved that act and nevertheless persisted in that conduct. (Emphasis

added)

However, their Honours went on to stress* that: }
What [they had] sa1d was designed to emphaszse that the existence of the requzszte intention is a
_ question of “fact and that i in most cases the outcome will depend on an inference to be drawn from
_ primary facts found by the tribunal of fact... [1]t was zmportant not to succumb to the temptation
“of z‘ransformmg matters of fact into proposztzons of law. In that rega1d [they] emphasise[d] that
the[ir] foregoing comments [were] not de51gned as a direction or instruction to be read by trial
judges to juries. They [Were] mtended to give gu1dance to trial Judges in orde1 to enable them to

- formulate such directions as may be appropuate to the facts and cireumstances of particular cases.

In the Court of Appeal the Respondent advanced two submissions in answer to the Crown’s

reliance upon Kural.*® First, it was submitted that Kural had no application to a prosecution

' for an offence under s 307.1 of the Code where codified physical and fault elements had taken

the place of common law precepts such-as actus reas and mens red. Second, it was argﬁed
that, even if Kuml did apply to the Respondent’s plosecutlon under s 307.1 of the Code, the .
ngh Court 1tse1f had expressly cautioned agalnst that which the trial judge’s directions to the-

jury betrayed. an elevation of the ‘Kural-endorsed inferential process’ to a proposition of law.

The Crow'n"s primary submission was that the Kural-reasoning had been correctly affirmed inr
subsequerit intermediate appellate decisions involving p/roseeutions to which Chapter 2 of
' Code applied: It submitted that the complamt that the trial judge had elevated the Kural

1eason1ng toa proposmon of law was without substance.

In support of its primary submission the Crown relied, in particular, upon two decisions of the
' NeW South Wales Court of Criminal Appeal Rv Saenosaz Orand R v Cao; and two decisions

of the Victorian Court of Appeal Weng v The Queen and Luano v DPP (Cth).

Priest and Beach JJA (correctly) held that those authorities neither bo‘und_ nor did they

constrain.their proper construction of the Code.

Saenasaz Or and Cao were plosecuﬁons under § 233B( I)of the Customs Act. Butthey were

cases to which Chaptel 2 of the Code then applied in proof of their elements In 2005

33

Tbid at p 505.
Afford, [128] per Priest and Beach JJA.
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Customs Act offences such as those under s 233B(1) were replaced by Code offences which,
whilst similar, were not identical to those they replaced. The Explanatory Memorandum?* that

accompanied the creation of those offences in the Code stated that:

The proposed vaision 307 offences have been designed to accord as closely as possible to the
4 offences they are replacmg in the Customs Act A guiding principle has been to ensure that the

offences in proposed Division 307 are no more difficult to p1 ove than the existing offences in the

Customs Act.

So much may be accepted about Division 307 'S design and the ‘nnderlying principle of its
enactment: To the extent that those sentiments inform the context in which Division 307.1 is
to be properly oons‘trued they occupy their proper place. But they do not, and cannot, displace

the statutory text and its clear meaning.*

At issue in Saengsaz';Or was whether the offence created by s 233B(1)(b) of the Customs Act
comprised a physical element of conduct alone (the act of injporting the prohibited imports);
ora p]nysfcal element of conduct (importing Remy Martin bottles) and a physical element of
cil'cumsfance (the prohibited imports insidé the bottles). The Court held that there was one
physical element of conduot (-the act of importing the prohibited imports) * It had to be |
established by the Crown that the alleged offender intended to import the prohibited goods .
(the narootlc drugs) Bell J (with whom Wood CJ and CL and Slmpson J agleed) stated:36

~.

It is appropriate for a judge in directing a jury on proof of intention under the Criminal Code (Cth)
_to provide assistance as to how (in the absenoe of an admission) the Crown may establish
intention by inferential reasoning in the same Waf/' as intention may be proved at common law.
Intention to import narcotic goods into Australia may be the inference to be drawn from
circumstances that include the person’s awareness“of the Zz'kelfhood that the thing imported

contained'narcotic goods.

36

The Explanatory Memorandum to the Law and Justice Legislation Amendment (serious Drug Offences and Other
Measures) Bill 2005.

See, eg, Alcan (NT) Alumina Pty Ltd v Commzsszonei of Territory Revemue (NT) (2009) 239 CLR 27, [47]per k
Hayne, Heydon, Crennan and Kiefel JJ; Federal Commissioner of Taxation v Consolidated Media Holdings Itd,
[39] per French CJ, Hayne, Crennan, Bell arid Gageler JT; Saeed v Minister for Immigration and Citizenship
(2010) 241 CLR 252, [31] per French CJ, Gummow, Hayne, Crennan and Kiefel JT; and Thiess v Collector of

" Customs (2014) 250 CLR 664, [22] per French CJ, Hayne, Kiefel, Gageler and Keane JJ.

Saengsai-Or, [74]. [Emphasis added.]
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14 . .
" That passage was in fact rehed upon to find in favour of the Respondent’s application in the

Court of Appeal.’’ The submission that the jury was misdirected, and that the Respondent’s
trial miscarried, is not contingent upen this Court’s acceptance of the Respondent’s '
construction of s 3017 1. Applying Saengsaz—Or the impugned direction did not convey to the
jury that intention ‘may be the inference to be drawn from circumstances that include the
person’s awareness of the likelihood thit the thing imported contained narcotic goods.”8 Tt

* instructed the jury that, were they satisfied that the Respondent was awaré that there was a .
signiﬁoant or real chance that he was importirig a substance; that awareness sufﬁced_to found

the inference of intention. 'Evén on the Appellant’s construction of s 307.1, the Respondent’s

trial miscarried.

But the Appellant’s case is flawed. Having regard to the analysis undertaken by the majority
in the Court of Appeal and to this-Cowrt’s analy51s of's 317(b) of the Code (Q)in Zaburom it

“ . cannot be sen31b1y subrhitted that the majority in the Court below were not at liberty, in

~ constr‘umg s 307.1(1) ofthe Code, to treat Saengsai-Or (and Cao for that rr_iaiter) as
distinguishable from the case before them. Tn Saengsai-Or the Crown had to prove an
intention to ifnport narcotic goods — not meérely, as in the present case, an inter\ltion to import
a substance. In Cao, the issue was whether the appellant had relevantly and intentionally

~possessed a prohibited import —and not jﬁsiia substance — unydierv s 233B(1)(c).

Similarly, Weng was a case that involved a conviction for the offence of attemptmg to possess

"~ aborder controlled drug, contrary to ss 11.1(1) and 307.6(1) of the Code. The relevant issue

for the Court was whether- it was not ‘néce‘ssary for the prosecution to prove that the person
knew, or was reckless as to‘theipartz’cular identity of tiie..: border controlled drug.”®® Kural
“and Saengsai-Or were applied. Bilt the differenca agairi between Weng and Afford was that in
Weng, linder the attempt provisions that (then) applied*” the Crown had to prove an intention |
to possess a border controlled drug— not merely an intention fo possess a substance.*! |
‘Whatever the parallels between the two cases, the majority in the present case was free to

construe s. 307.1 unconstrained by Weng. And they were correct to do so.

37

38

40

41

Afford, [143] per Priest and Redlich.
Saengsai-Or, [74]. [Emphasis added.]
Section 307.5 of the Code.

- See Criminal Code,s11.1 reproduced in the index to these submissmns at pp 6-7; cf Crimes Legzslatwn

Amendment (Powers, Offences and Other Measures) Act 2015 (Cth).
See s 11.1(3) of the Code.



10

20

6.36

6.38

15
Fmally, Luong too was a case in which the Crown sought to plove an mtentmn to possess a -

. border controlled drug — not a mere substance. On that basis the majority was again at liberty

to distinguish it in the manner it did Weng. .

The real vice in the authorities relied upon by the Appellant is that exposed by this Court’s

’ Judgment in Zaburoni. When constlulng the text of s 307.1 of the Code there is little or 1o

room for the applloatlon to the constructional task of oommon law concepts such as
for eseeab1llty, likelihood and probab111ty They are not relevant to the proof of the mtentmnal '
imperative attachlng to the conduct of 1mport1ng a substance. Thus, at the Respondent’s trial,
the prosecution bore the onus of p1ov1ng that the accused intended or meant to import the

substance; that his purpose or object was to import the substance. And the j jury ought to have

been directed in terms that made that plain.

"CONCLUSION — GROUNDS 1 AND 2

There occurred in the Respondent strial a substantlal m1scar11age of justice. The Appellant’s

~ Grounds 1 and 2 have not been made out.

GROU_ND 3 — UNSAFE VERDICT

6.39

6.40

6.41

The Respondent adopts paras [145]-[149] of the majority judgment on the gmund allegmg

" that the Respondent’s guilty verdict was not unsafe and unsat1sfact01 y.

It was not open to the jury on the whole of the evidence to be setisﬁed beyond reasonable
doubt of the Respondent’s guilt.*? The fault elements required the prosecution to prove that
the he intended to import the substance (which was found to-contain the ‘border controlled
drug) and that the Respondent was reckless as to whether the substance imported was a border

controlled drug. It was not open to the jury to have been satisfied of either element.

" The Respondent was the victim of an elaborate, lengthy and sophisticated email scam. He was

decejved into believirig that if he travelled to Manila and brought the two bottles of ‘separation

oil” back to Adelaide it would lead to his participation in a lucrative building contract with

Anwar.

42

Exhibit D, Jury Book, Volume 2: email from Hamza to the .Applicant dated 4 March 2014 at 8 ATpm.
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- Whilst the Respondent more than once expressed doubts about the legitimacy of the process,

during the negotiation period and before he left Australia, it is clear from the documents that

-~ disclosed his state of mind — and from his answers in the record of interview with police —

that once the Respondént’s airfare’and accommodation were paid for, he believed the process

i was a legitimate one and would result in his securing ina building contract.

In his personal diary, the Respondent recorded on 7 Match 2014 that ‘just as I prepare to
travel to the Philippines on the Lords callfor my very first business deal of a life time to

. secure a Hotel construction deal and process worth US§155M. 43 Qni 10 March 2014, his

- diary records the entry: ‘waiting for the Lords next j)urpose and at the same time preparing a

' team of professionals to manage Gods call for the Afford Property to manage for.his . |
- people.”** On 11 March 2014, the Responde;nt noted ‘I can see clearly my trip to Manila to

view and experienée,z‘he atmosphere of a city who has adopted High Rise building living. My-
clients 5 star hotel p’rojeét are clearly viewed in Monila.” On 13 March 2014, the Resp(')ndent'

wrote: ‘Returning to Perth after viewing absolutely awe of the Manila high rise buildings and

super services by the Hotel. The orienteering process to appreciate the building structural

style gives me enough idea for the 5 star Hotel pro(jeéz‘.”‘

In his exercise ‘b_ook‘l15 the Respondent had n;)ted referénces from the Memorandum of
Understénding.% Under the date 8 March 2014, he noted Afford Property Te’arﬁ’ and
included a list of names and titleé, »suggesﬁng planﬁing on his péﬁ: yegardi'ng the building
proje'ct.f‘_” In the same book, under the heading ‘Flight from Singapore to Melbourne’, the

applicant noted:

[T]o imagine the All mighty Gdd had called on me StevenLakamu Siosiua Afford for a prestige
travel to Manila to ?iew Manila’s building structures and cohetence of the {)ld Manila with the -
‘new provides some vision to Building 5 Star hotel in a similar magﬁitude. Investors who are .

requesﬁng the Afford Property for exclusive constructions inahagement plus a 20% stake of'the

whole completed project, is a God sent.

43 -
44

45

46

47

Exhibit Q (tab 3 of Tury Book Volume 1). .
Exhibit Q (tab 3 of Jury Book Volume 1).

Exhibit L (tab 10 of Jury Book Volume 1)..
Exhibit L (tab 10 of Jury Book Vélﬁme 1, page 1).

"Exhibit L (tab 10 of Jury Book Volume 1, page 3).
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- Documents contalned in a yellow manila folder in the Respondent’s 1aptop bag48 included

receipts for expendltures in Manila (inferentially kept.as evidence of business expenses) 4
‘notations relating to monthly income (Wthh corresponded to the amounts in the Memorandum

of Understanding)*® and 1efe1ences to names of persons who might have had a part in the

business development

In his emaﬂ»communicationé with Anwar whilst he was in Manila, the Respondent referred to
ensuring the Hotel venture is a success.5! In the same email he referred to a feasibility study
being provided 'ence Anwar authorised the building site. On 10 March 20 1.4; the Respondent
received an email from Hamza stating that ‘our client Dr Anwar Mohammed Qargash warned

not to allow anything to Sl‘bp this hotel project not been establish in Australia hence our

. chambers is doz'ng everything humanly possz'EZe to make this trip a success.”> Between 11 and

13 March 2014 the Respondent sent further emails to Hamza Whereln he made it clear that

he was plannlng for the bu11d1ng project that he had been promlsed 53 On 13 March 2014

he said to Hamza that:

I can see clearly some of the issues why I am in Manila, and the amazing building structures
already in this city, I'could adopted and utilize for the Clients 5 Star Hotel Project. I am please that:
my trip to Manila’ high li ghts somé of the magnificent arch1tectural designs, which will help with
our designs for proposal. The- outstanding support services and day to day running of the hotel

paramount to the competition within the Hotel industry, has to be the best.™*

The prosecution did not advance a case that any of these eniails or notes were contrived. No
alteged»lie told by the Réspondent was relied upon as disclosing a consciousness of guilt or

.

implied admission.

It was nevertheless incumbent upen the prosecutor to satisfy the juty to the criminal standard

_ that the Respondent intended to import the substance which later turned out to be or to contain

43.

49

50

51

©52

53

54

- Tatp365.22 — T at p 368.21, Exhibit J (tab 8 of Jury Book Volume 1).

Exhibit J (tab 8 of Jury Book Vohime 1, pages 3-8).

Exhibit J (tab 8§ of Jury Book Volume 1, page 24). The Memorandum of Undelstandmg at para [8] refersto a
monthly allowance for the respondent of $38,000.

Exhibit D, Jury Book Volume 2, email from the 1espondent to Anwar 10.March 2014 12 10 am.

Exhibit D, Jury Book Volume 2, email from Hamza to the respondent dated 10 March 2014 10.34 pm.

Exhibit D Jury Book Volume 2, email from the respondent to Hamza dated 11 March 20114 12.21 am; email from
the respondent to Hamsa datéd 1 2 March 2014 2.48 am; email from the Respondent to Hamza dated 13 March

20141057 am.

"Exhibit D Jury Book Volume 2, email from the respondent to Hamza dated 13 March 2014 10.57 am.



a border controlled drug. The substance was not the .se'paration oil. Tt was not sufficient that
the jury may have been satisfied the Respondent intended fo i’mpbrt the twé) bottles of oil
- . (which did ﬁot' contain anything illegal) and that.there ‘rurned ‘out to be secreted in the bag a
L border controlled drug. Clearly, the oil was in the suitcase to bolster the ruse and to ensure that

the Responéient was deceived in the event that he loolged inside the bag. E

6.49 It was simply not open to the jury to find that the Respondent intended to import a substance
and 'was reckless as to its being a border controlled drug. To put it another way, a jury acting
~reasonably could not on'the evidence tendered at trial have excluded the reasonable possibility

that the Respondent was a genuine dupe who ‘mnocently’ impbrted into the coﬁntrya'bag that

10 turned out to contain a border controlled drug.
CONCLUSION
6.50  The Director’s appeal should be dismissed.
CVID |
7.1 The_Respondent has not filed a notice of contention or cross-appeal.
20 '
-8.1  The Resiaondent estimates that oral argument on his behalf will occupy 1.5 hours.
- 7 ( . . ' B e ~ o '
30T A . : Co - ,w’mf
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