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the judicial power of the Commonwealth is or may be vested”' and that, accordingly,
the grants of legislative power “do not permit the conferral upon any organ of the
Executive Government of any part of the judicial power of the Commonwealth”. Their
Honours quoted R v Kirby; Ex parte Boilermakers’ Society of Australia? for the first
proposition. The second — that the judicial power of the Commonwealth may not be
conferred other than on a court specified in s 71 of the Constitution — is even older.™

Brennan, Deane and Dawson JJ said that there are some functions that, by reason of
their nature or because of historical associations, are “essentially and exclusively judicial
in character” and identified within that class the function of adjudging and punishing
criminal guilt under a law of the Commonwealth." In the course of explaining that the
concern of the Constitution in this regard is with “substance and not mere form”, their
Honours said:

It would, for example, be beyond the legislative power of the Parliament to invest
the Executive with an arbitrary power to detain citizens in custody notwithstanding
that the power was conferred in terms which sought to divorce such detention in
custody from both punishment and criminal guilt. The reason why that is so is that,
putting to one side the exceptional cases to which reference is made below,
the involuntary detention of a citizen in custody by the State is penal or
punitive in character and, under our system of government, exists only as an
incident of the exclusively judicial function of adjudging and punishing criminal guilt.
[emphasis added]

Their Honours concluded that, at least in times of peace, citizens enjoy “a constitutional

immunity from being imprisoned by Commonwealth authority except pursuant to an
order by a court in the exercise of the judicial power of the Commonwealth”.®

However, as Gaudron J pointed out in Kruger v The Commonwealth:'?

[l]t cannot be said that the power to authorise detention in custody is
exclusively judicial except for clear exceptions. ... The exceptions recognised
in Lim are neither clear nor within precise and confined categories. ...

Once exceptions are expressed in terms involving the welfare of the individual or
that of the community ... it is not possible to say that, subject to clear exceptions,
the power to authorise detention in custody is necessarily and exclusively judicial
power. Accordingly, 1 adhere to the view that | tentatively expressed in Lim, namely,
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