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IN THE HIGH COURT OF AUSTRALIA
PERTH REGISTRY No. P63 of 2015

BETWEEN:

W.A. GLENBINNING & ASSOCIATES PTY L'TD ACN 008 762 721

Plaintiff

AND

THE STATE OF WESTERN AUSTRALIA

Defendant
PLAINTIFE'S WRITTEN SUBMISSIONS' - ANNOTATED

Part I: Suitability for Publication

L. The Plaintiff certifies that these submissions are in a form suitable for publication
on the internet.

Part Ii: Concise Statement of the Issues

2. The issues which arise in this matter are identified al paragraph 83A of the
Amended Special Case (ASC)

Part [11: s 788 Nofices

3. Notices pursuant to 5.78B of the Judiciary Acr 1903 (Cth) (Judiciary Act) have

been given. The Attorneys-General for Tasmania, South Australia and Victoria

! These submissions are prepared on the basis that this matter is being heard along with the separate but
refated proceedings commenced by Maranoa Transport and Mr Antony Woodings {Woaodings) (P4 of
2016} and BOGNVY (8248 of 2015). It has been agreed between the Plaintiff, Woodings and BONV that,
save for any issues which the Plaintiff relies upon which it does not consider to have been covered or
sufficiently covered by them, the Plaintift’ will otherwise adopt the written and oral submissions of
Woodings and BGNV.

“ This document relies upon definitons used in the Special Case Book al page 140,

Date of document: 4 March 2016

Filed on behalf of the Plaintiff by:

DLA Piper Australia Telephone: +61 8 6467 6254
Level 31, Central Park Facsimile: +61 8 6467 6001
152-158 St Georges Tee Reference:
Perth WA 6000 SZF/CSL/368925/1/AUM/1212198966.17

Contact: Sarah Fay
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have given notice to intervenc. The Attomeys-General for the Commonwealth and
New South Wales have indicaied a possible intention to intervene.

PartlV: Judgments Below

4. This proceeding is brought in the Court’s original jurisdiction pursuant to s.30(a) of
the Judiciary Act.

Part V: Facts

3. The relevant facts are contained within the ASC. Key facts include the following:

(a)

(b}

(c)

(d)

(e)

()

the Bell litigation comprised of various legal proceedings commenced in
the Supreme Court of Western Australia by, amongst others, the
figuidators of TBGL and BGF against various Australian and overseas
banks:”

as a result of those proceedings. a subsequent appeal and cross-appeal to
the Court of Appeal of Western Australia and an appeal and cross-
appeal to this Court {which appeal and cross-appeal was subsequently
discontinued by consent),’ approximately $1.7 billion was paid by the
hanks, approximately $718 million of which was paid to certain of the
WA Bell Companies (including TBGL and BGFE)Y and approximately
$1 billion of which was paid to Woodings on trust in accordance with
the terms of the Settlement Trust:®

immediately belore the transfer day. these monies were held in certain
interest bearing term deposit accounts held with National Australia
Bank (NAB) and Westpac:’

the Bell litigation had been [unded by ICWA, the Commonwealth and
BGNVY (for different amounts and in respect of different periods),®

the Plaimnti{l is an ordinary, unsecured creditor of BGF with an amended
proofl of debt in the winding up of that company in the amount of
$183,297,347.04;

in August 2014, and as part of the winding-up of the WA Bell
Companics. in accordance with the Corporations Act 2001 (Cth)
(Corporations Act), Woodings. in his capacity as lHguidator of TRGL
and BGFE, commenced action COR 146 of 2014w the Supreme Court of

TASC (28] (SCB 96).
TASC 28] (SCB 96).

FASC31AL(SCB 97y
“ ASC|36A] (SCB 100). [37.1]1(SCB OO, [38] (SCB 1011

TASC 321 (S5CR 971
PASC 241 (SCB 93).
TASC 9] (SCR 92).

ASC Atsachment F{SCRB 161,
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Western Australia seeking orders pursuant to 5,364 of the Corporations

. - \ ‘ T -
Law {or the benefit of ICWA, the Commonwealth and BOGNV!Y {each vl
which was joined as a Defendant o the proceedin gs):_”

. vy P - . 2 .
the Plaintilt was also joined as a defendant to the proceedings™ and is
the only creditor of a WA Bell Company which did not fund the Bell
litigation hat is actively involved in the proceedings; "

in October 2014, ICWA commenced action COR 202 of 2014 and COR
208 of 2014 in the Supreme Court of Western Australia, which actions
have been consolidated as COR 208 of 20140 The delendants to those
proceedings include the parties (o COR 146 of 2014:Y

the relief sought in the proceedings include that set out at paragraphs
PURA e 16
S2A 10 52E of the ASC:'™

a controversy has arisen between the Plaintilf. RGNV, ICWA and the
Commonwealth'’ regarding the orders sought in the proceedings,
including the issues identified at paragraphs 45 and 46 of the ASC: ™

ag at the date of the Bell Act, COR 146 of 2614 and COR 208 of 2014
were being case managed simultaneously with the intention that they be
heard and determined together;!”

also as at the date of the Bell Act:

1 various income tax assessments or amended income tax
assessments for various of the WA Bell Companices issued by
- .
the Comimissioner were unpaid; 7 and

i) Woodings had given notification of his appointment as the
liquidater of wvarious of the WA Bell Companies in
accordance with former s.215(1)(a) of the ITAA 1936, but
had not received @ notification from the Commissioner
satisfying the requirements of former 8.215(2) ol the ITAA

ASC [42](SCB 104).

ASC [431(SCB 104).

ASC [43] (SCB 104).

FASC [43A] (SCB 104
MASC[31] (BCB 106).
FASC[33](SCB 19875

ASC [52AF321] (8CB 106-107).

TASC 44 (5C1 104).

®ASC 45]-[46] (SCE

3 104-103).

"ASCIS4](SCB 108,
T ASC {791 (SCB 132).
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1936 (unless any of the proofs of debt ladged by the

Commissioner were themselves sulficient to amount fo such
T 1

noetificaiion).

Part Vi: Argument

6.

10

20

The Plaintiff"s argument is set oul in the lollowing sections:

(a)

(e}

G

{g)

Section Once: Operation of the Bell Act;

Section  Two: Plaintiffs  standing and  existence  of  justiciable
cONLrOVersy;

Scction Three: Test for inconsistency under $.109 of the Constitution:

Section Pour: the Beil Act is inconsistent with provisions ol the
Corporations legislation applicable to Woodings, the Plaintiff and other
Bell group companies;

Section Fiver the Bell Act is inconsistent with provisions of the
Taxation Administration Act 1933 (CthY (TAA). fncome Tax Assessment
Aet 1936 (Cthy (ITAA 1936), Income Tax Assessment Act 1997 (Cth)
(YTAA 1997) applicable to Woodings. the Plainti{T and other Bell aroup
companies;

Section Six: the Bell Act infringes Ch 11 of the Constitution and is
inconsistent with the Judiciary Act; and

Section Seven: Severance.

Section OQne: Operation of the Bell Act

/.

Acsummary ol the operation of the Bell Act (as agreed between the Plainti(f and the
Defendant when agrecing the Special Case) is contained in Annexure A.

TASCITIC) (SCB 128),
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Section Two: Plaintiff's standing and existence of justiciable controversy

8. This matter is commenced in federal iurisdiclion.‘\“; The guestion of standing is
therefore better expressed as whether there s a “matier” between the Plaintiff zmd
the Defendant concerning s. 109 of the Constitution and the application of the [TA
1997, ITAA 1936 and TAA™

9. For a matter to exist there must be a justiciable controversy belween the parhcq
which requires there (o be a final and Mnding adjudication between the pcnnc_s
Standing or the existence of a matler is directly related (o the reliel claimed.™
There is no requirement for a ru;prouh of right and hability or right and duty
between a plaintiff and defendant.®’ Rather. the Court needs 1o assess the subject
matter itself as set out by the terms of Ch IH of the Constitution and whether there
is a justiciable controversy ldemx[mhk independently of the proceedings which are
brought for its determination.”®

0. [t is seif~evident that the Plaintifs rights. as a creditor of BGEF, are seriously
prejudiced by the Bell Act. If the Defendant contends that the Plaintilf nevertheless
has no standing to litigate the question ol the Bell Act’s validity, the Plaintiff wili
address that contention in reply.

L. The Defendant has advised that to the extent that the question of standing is
decided in favour of Woodings. in P4 of 20106, the Defendant would not challenge
the standing of the Plaintiff in this action (consistently with the approach aken in
Willicuns v the Commomvealth of Australia (2012) 248 CLR 156).

Iy is noted that the Defendant’s solicitors wrofe 1o the PlaintilT's solicitors on 2 March 2016 and advised
that:

"fa) if and to the exient thei the Full Cowrt were 1o conclude, contrary (o the Stare’s conteiiions in P4 of
2076, that a Woodings Plaingiff has sianding 1o vaise any of the above grownds in respect of which
standing is in d."spu!t' e consistently with the approach taken in Williams v The Commomvealti
of Ausmralia (2012) 248 CLR 136, the State’s position iy ther the Court does not need 1o determing
whether In respect of thar same issuwe BONV and WAG have standing: and

(b firther, fo the extent that BONV or WAG alsa seek to rely on 8.234¢0{d1 of the 1T44 1936 in die
supe way B owhich it is relied on i paragraph 36,0 of the Woodings® stererment of claim, the State
also considers that ihe Court does mot need 1o determine shothor in respoct of that kssue BONT aid
WAL have standing !

Section 768(1) of the Constitution: s.30(a) of the Judiciary Act.

2 - 1 .
N Tl Abowr Moiorways Pov Limited v A daceparie lafrastrucinire fivestment Managenient /nhu‘m{( 00}

200 CLR 39 ar 610-613 |42]-{504 629- 633 [101)[100) 639000 [177]-[179); :"up: v Federdd
Commissioner of Taxation (2009) 238 CLR T w 68-69 [130]-{138]. Sce also Batemair's Bay Locad
Aboriginal Land Coieil v Aborigingd Conmunity Benefie Fuued Pry Led (1998) 1“4 CLR 247 o 262 per

-~

Craudron, Gummow and Kighy 1 Crooate v Tasmenia (19971 191 CLR 119 ab 132133,

T CGU Limited v Blakeley 17616] HCA 2 at [24]-{30] per French ), Kietel, Bell and Keane JI; Pope v
Federal Commissioner of Taxaifon (2009) 238 CLR 1 at 68-69 113011 1538].

o Pape v Federal Conmmissioner of Taxation (2009 238 CLR 1 ar 68-69 [130]-[138].

U Trtly about Matorways (20003 200 CLR 391 at 631 [103)-] L06] {referring w B v Penvivon {19547 90 CL
353 at 368) and 660-661 1183]-1184] per Havne 1.

CGLT Limirod v Blakedey [206] HCA 2wt [27]-[30] per French €. Kiefel. Bell and Keane 15 Fencatt v
Midlor (1983} 132 CLR 570 at 603 per Mason, Murphy. Bresnan and Deane 1
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The Delendant raiscs a separate issuc concerning whether there is a justiciable
controversy arising from the assertion that Woodings has not received a notification
in accordance with former $.215 of the ITAA 19367 Whether or not Woodings has
received a notification s not to the peint: the point being that Woodings was at the
time of the Bell Act and remains susceptible to the receipt of such notitication. In
this regard the Plaintiff notes that for a justiciable controversy 1o be estabiished it is
not a requirement that there exist any tmmediate right, duty or liabifity between
opposing parties.”

Section Three: Test for inconsistency under .19 of the Consfitution

[,

LA

6.

The resolution of this matter does not require detailed reference Lo the principles
relating to the application of $.109 of the Constitution.

In Fictoric v The Commomyealih (1937) 58 CLR 618 at 630. Dixon J stated: ™

“When a State Tow, if valid, would alter. impair or detract from the operation of a
fenw of the Commomvealth Parliament, then to that extenl it is invalid. Moreover, if
it appears from the terms. the nature or the subject matter of a Federal enactment
that it was intended as o complete statement of the law governing a particular
matier or set of rights and duties, then for a State law o resulare or apply 1o the
sanme matter or relation is regarded as « detraction from the full operation of the
Commonwealth faw and so as inconsistent.”

Later cases have atiributed the first proposition as being an example of direct
inconsistency and the second proposition as indirect inconsistency.”  This
cafegorisation 1s not without controversy but does not require resolution in this
matter. Whal is necessary to nole is the paramountey of the Parliament ol the
Commonwcealth under the Constitution.™

I Jemena Asset ﬁfili’fﬁ’gei??(,’”/,s‘; French CJ, Gummos, Heydon, Crennan, Kicfel
and Bell 11 held that the notions of “altering’, “lmpairing” or “detracting’ all
mvolved the common idea that the State faw undermined the [ederal law., Their
Honours then went on (0 say:

il resis of inconsistency which have beew applicd by this Court for the purpose of

s 109 wre tests for discerning whether a real conflice’ exists henveen

Commonwealtl law and a State Tow”

Amended Delence, {36, 1A].

Re McBuin: Ex parte Australion Catholic Bishops Conference (2002} 200 CLR 372 at 407 [67] per
Gumimow and Gaudron 1 quoting Jn re Judiciory and Navigaiion Aets (192 1) 29 CLR 237 at 263,

See further Telsira Corporation Lid v Worthing (1999) 197 CLR 61 at 78,
The Quecn v Dickson (2010) 241 CER 491 a1 504 1221,
Jempern Asser Management (33 Poe Ld v Codnvese Linired (2011 243 CLR 308 a8 325 [36]-{ 371

Jeiena Asver Management (33 Prv Lid v Cofnvest Limited (2011 244 CLR 308 = 325 [40].
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17. A conilct must not be trivial and s defermined by undertaking a process of
statutory construction of the federal and State law,™ with a proper understanding of
the policy and purpose of the State law necessary Lo construe the Stale law and
assess its operation,”™

18. in terms of any process of statutory construction, it is noted that the Court should
not “'strain to give a meaning (o slatutes which is artificial or departs markedly fr om

thelr ordinary meaning simply in order to preserve their constitutional validity™”

Section Four: The Bell Act Is inconsistent with provisions of the {‘mpornums
Legislation applicable to Woodings, the Plaintiff and other Bell group companies’ H

Relevant provisions of the Corporations Leaislation

19, The winding up of cach WA Bell Company was governed by Commonweal ih faws
whose applicability was dependent on when the winding up was ordered.” The
WA Bell Companies wound up betfore 23 June 1993 apply the Corporations Law as
was in existence at that time.™ For the windings up a{m 23 June 1993 the relevant
pravisions are those in the present Corporations Act.” It is submitted there is lite
difference between the winding up provisions in the old and new Corporations
legislation.

Inconsistency between the Corporations Act and the Bell Act

20, In terms of the rights, duties and liabilities imposed on Weodings under the
Corporations Act. 53,468, 474, 478 of Corporations Act provide that, in respect of a
company in liquidation, the liquidator is to have possession, custody and power of
disposal of that which is or which appears to be the property of the company and
that the property of the company shall ot be transferred or otherwise disposed of
other than by or under the authority of the Liquidator and then enly [or the purposcs
of the proper conduct of the company’s liquidation i accordance with the relevant
provisions of the Corporations Act. Scetion 22 of the Bell Acl is inconsistent with
those sections of the Corporations Act as it provides that, on the {ransfer day. all
properly vested in or held on behalf of or on trust lor & WA Bell Company is
trangterred to and vests in the Authority.

[
it

Wenn v Atioraey-Generad (Vie) (1948) 77 CLR 84 at 120-122 per Dixon L

Western Australia v The Commomwealth (Narive Title Ao Cased {1993 183 CLR 373 ar 463 per
Mason Ci. Brenaan. Deane, Toohey, Gaudron and Mellugh JL

Iicrnational Finaace Trust Co Lid v New Sorth IIU’:L"\ Crime Comission (20093 240 CLR 319 at 349
[47] per French CJ. Cited with approval by Gageler I in Nowth Awsiralion Aborigingd Agency Limited v
Northern Territory [2005F HOA 41 at {77].

In this section and those which follow. the word “inconsistent™ is used with the intention ol it
incorporating the concepts reforred to in Section Three above,

B Re Bl Growp Lid tia ligh: Ex parte Woodings [2015] WASC 88 wt {135 19] per Pritchard J.

Applving 8.1383(1) of the Corporations Law (as in force ot the time) and . 1408(1) of the Corporations
Act.

1 The provisions contained at Part 3.6 of Div.§ of the Corporations Act relating to pooling do not apply,
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Sections 553, 553D, 554, 354A and 534E of the Corporations Act provide that a
creditor may lodge a proof of debt with a company’s liquidator and that the
Hquidator shall adjudicate upon any prool of debt so lodged. Sections 25. 34 and 37
of the Bell Act are inconsistent with those scetions of the Corporations Act as they
provide that any creditor of @ WA Bell Company may lodge a prool of debt with
the Authority and that the Authority shall adjudicate upon any proofl of debt so
lodged.

Scction 354A of the Corporations Act provides a right of appeal to a court from an
adjudication with respect to a proof of debt, which appeal operates as an appeal e
novo. Section 74 of the Bell Act is inconsistent with $.554A of the Corporations
Act as it provides that there is no appeal open to a creditor of a WA Bell Company
from an adjudication with respect to a proof of debt. save and except for
jurisdictional ervor,

Sections 535, 536, 559 and 564 of the Corporations Act prescribe and prioritise the
payments to be made to, inter alia, creditors of a company in liquidation, subject
only to any order made by a court pursuant fo 8.564. Sections 38, 39, 40. 41, 42, 43
and 44 of the Bell Act are inconsistent with those sections of the Corporations Act
as they provide that any payments made to the ereditors of the WA Bell Companies
shall be:

(a) determined by the Governor;
{b) in respect of the ageregate of all Habilities of all WA Bell Companies (o

that person as a creditor:

() where the Governor is not required to determine that any amount is to
be paid to. or any propertics to be transferred to or vested in. any person.
an any account whatsoever;

(d) where the aggregate value of all money determined by the Governor to
he paid, and all property determined by the Governor {o be transferred
or vested, is not required to be equal to the value of the money or
property held by the Authority or the total liabilities ol all WA Bell
Companics;

(e) where the Authority must report to the Minister. who in twr must
submit the report o the Governor, which report must inchude the
Authority’s recommendation as to the amount (if any) to be paid o a
person, or the property (G any) to be transferred 1o or vested in a person
(nstead of or in addition o the payment of moncy) in respect of the
aggregate of all lHabilitics of all WA Bell Companics in that person as 4

creditor; and

) where, in making a recommendation. the Authority must have regard to
the matters referred to i 8.39(2)a). (b} and {¢) of the Act and may have
regard to the matters referved to in ¢392 )d) and (e), but otherwise has
an absolute discretion as 1o the quantification ol any Hability, (he
amount recommended o be paid 1o a person or the property
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recommended fo be transferred to, or vested in, a person, as well as the
priority to give to that payment, transfer or vesting.

Sections 477 and 478 of the Corporations Act require that ihe liquidator ol a
company in liquidation shall perform and exercise the liquidator’s Tunctions and
powers provided therein. Section 29 of the Bell Act is inconsistent with those
sections of the Corporations Act as it provides that the liguidator of cach WA Bell
Company shall nof perform or exercise and must not purport to perfonm or exercise
a function or power as liquidator unless the performance or exercises are within the
Authority s written approval or is in the exercise ot a power or duty under the Act,

Scetions 3308, 531 and 342 of the Corporations Aci provide that the books and
records of a company in liquidation are (o be provided to and retained by the
liquidator during the course of the company’s liquidation. Section 33(7) of the Bell
Act is inconsistent with those sections of the Corporations Act as it provides that
the books and records of cach WA Bell Company are to be delivered by the
liquidator to the Authority.

Scetions 579A to 3791 of the Corporations Act permit the pooling of paymenis in
certain circumstances and subject to any orders made by a courl. Section 42(3) of
the Bell Act is inconsistent with those sections of the Corporations Act as it
provides for the pooling of payments to be made to a person in respect of the
apuregate of all Labilities of all WA Bell Companies to that person as a creditor
and without being subject Lo any order ol a court.

Sections 480 and 481 of the Corporations Act provide for the discharge of a
liquidator from liability only by an order of a couri. Section 45 of the Bell Act is
inconsistent with those sections of the Corporations Act as it provides that, upon
dissolution of a WA Bell Company, a liquidator of the company 1s discharged [rom
atl liability arising out of or relating to anything done. or purportedly done, by them
in the performance of their duties.

Sections 60TAD, 001 and 601 AA of the Corporations Act provide that a company
ceases 1o exist upon deregistration. Section 30 of the Bell Act is inconsistent with
those sections of the Corporations Acl as it provides that a WA Bell Company
ceases to exist upon the Governor dissolving the company by proclamation.

Section 3IF of the Corporations Aci

29.

ok
[

The combined effect of ss.53F(1Hd) and SF(2ZYd) of the Corporations Act is thal il a
provision of 2 law of a State declares a "matter”™ o be an “excluded matter™ for the
purpases ol .51 in refation o the “Corporalions fegislation™, " (e provisions ol the
Corporations legisiation (other than §.5F and otherwise than to any extent specified
in the State law) do not apply in the State in relation to the “matter™,

By s.51(1) of the Bell Act, each WA Bell Company is declared to be an “excluded
matter” for the purposes of .5F of the Corporations Act in relation to the whole of

i

- rCorporatiens legislation™ jncludes the Corporations Act: section 9.
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the Corporations fegistation (other (han to the extent specified in sub-sections (2)
and (3)).

The Plainu{l™s case is that:

(0} 5.5F(2) of the Corporations Act enly operates to dis-apply the provisions
of the Corporations legislation [rom operating “in a State™ where the
“matter” s one which has a sufficient territorial atiribute or can be
applied 1n a territorially defined or ascertainable way; and

(b) the provisions of the Corporations Act with which the Bell Act is
mconsistent do not have a, alternatively do nol have a sufficient,
territorial attribute and cannot be applicd in a terrilorially defined or
ascertainable way.

Section 3G of the Corporations Act

32

(]
(V5]

34

Lot
tT

Section 5G(1) of the Corporations Act provides that 5.5G ~has eftect despite
anything else (n the Corporations legislation™. In respect of “a post commencement
provision™. s.5G applies to the interaction between a provision of the Jaw of a
State and 2 provision of the Corporations legislation iff the State provision is
declared by the law of the State (o be a “Corporations legislation displacement
provision™ for the purposes of 8.5G.

By 5.52(2) of the Bell Act, Parts 3, 4 and 5 and $5.35 and 36(3) of the Act are
declared to be “Corporations legislation displacement provisions™ for the purposes
of 5.5G of the Corporations Act. Accordingly, Parts 5, 4 and 5 and 58.55 and 56(3)
of the Bell Act are each “a post-comimencement provision”™ within the meaning of
$.5G(3).

Section 5G(8) of the Corporations Act provides that the provisions of Chapter 5 of
the Corporations Act do not apply to a scheme of arrangement, receivership,
winding-up or other external admimistration of a company to the extent to which the
scheme, reccivership, winding-up or adminisiration is carried out In accordance
with the provision of a law of a State.

The Plaintilf’s case 15 that;

(a) 5.3G(8)} of the Corporations Act only operates to dis-apply the
provisions of Chapter 5 ol the Corporations Act in respect of, relevantly,
a winding-up of a company to the extent to which the winding-up (as
opposed to, lor example, its administration) 1s carvied out in accordance
with the provision of @ faw of a State; and

(I the Bell Act does not provide for or involve (he carrying oul of a
“winding-up ... of a company” within the meaning ol .5G(8) of the

Corporations Act.

B

See Hem 3 of the table set out in Corporations Act, 5.3G(3).
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Section 5G(11) of the Corporations Act provides that Corporations legislation does
nol operate in a State to the cxtent necessary to ensure that no inconsistency arises
belween the provision of the Corporations fegistation and the provision of a law of
a State that would otherwise be inconsistent with a provision of the Corporations
legislation,

The Planiift"s case is thal:

(a) $.5G(1 1) of the Corporations Act only operates (o dis-apply provisions
of the Corporations Act {rom operating “in”™ a Stale which has a
sufficient territorial atiribute or can be applied in a territorially defined

or ascertamable way; and

(b) the provisions ol the Corporations Act with which the Bell Act is
inconsistent do not have a, allernatively do not have a sulficient,
territorial atfribute and cannot be applied in a teritorially defined or
asceriainable way.

HIH Casualiv and General Inswrance Piv Lid (in Lig) v Builders Insurers' Guaraniee

Corporation

38.

41.

The operation of $s.51° and 5G of the Corporations Act was considered in /411
Casualty and General Insurance Lid (in lig) v. Building Insurers' Guarantee
Corporation” The analysis of Barretl J has been subsequently referred to with
apparent approval by appellate courts.™

The Plaintiff respectiully submits that the analysis of Barrett J is correct and should
be adopted by this Court.

[11H concerned the liquidation of HIH and State statutory authorities secking to rely
upon contracts of reinswance held by I Barrett J labelled the State and
Territory legistation as “cuf-through provisions™, which were designed to “ohiain
the benefit of reinsurance held by [the insurer] in respect of the relevant cloims™. ™
Directions were sought by the liquidators of HIH pursuant 1o s4793) of the
Corporations Act in relation to the teatment of proceeds of the reinsurance
contracls and the eflect on the “cur-through provisions™ on $.116(3) of the
Inswrance Act 1973 (Clly) {as then enacted), $.116(3) of the Generdal Insuwrance
Reform Act 2001 (Cthy and s5.555 (Debts and clains proved Lo rank equally except
as otherwise provided), 356 (Priority payments) and 562A (Application of proceeds
of contracts of reinsurance) of the Corporations Act.

The statutes contaming the “cut-through provisions™ dealt (in various ways) with
the cireumstance where an insurer by which the forms of compuisory insurance are

{20033 202 ALR 610; [2003] NSWSC 1083.

Piezeer Park Piv Lid i ligh v Australivn and New Zealand Banking Uroup Limited [2007] NSWOA 344
at T181-[19] per Basten J; Lo v BPP (el 12005) VSCA 101 at 1261 per Winneke I,

(2003) 202 ALR 610 m 618 {17].
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written will became insoivent or olherwise fail o honour their engagements.”’
Barrett [ noled: “rhe general aim of the state and territory provisions i io cause tle
auihority holding or administering « statutory fund from which is met a claim that
would in the normal couwrse have been mel by the insurer in respect of the clain™

The Insurance Act and General Insurance Reform Act were able to act in harmony
with the cut-through provisions. This was not the case with 5.555, 556 and 362A
of the Corporations Act and 1t was noted that il any of the cut-through provisions
contained in the State legislation were inconsistent with the Corporations Act they
would be invalid to the extent of any inconsislcncy.i"

Barrett J noted that, under s.51 of the Corporations Act. a provision ol State or
Territory law may declare a matter 1o be an excluded matter for the purposes of
$.5F in relation to the whole or some specified portion of the Corporations Act.
Section 5F was classified as a “defining and moulding provision”, which defines
and moulds its own operation o prevent any s.109 inconsistency. His Honour
stated™:

“The concept is thus a dual concept of restriction of tervitorial application
and restriction of application to subject matter. The effect of hoth s 3F(2)
and & SE(E) is o single out a pariicular “matier”. being the “matter”
identified by ihe state or lerritory enaciment. and to cause the tervitorial
operation of the Corporations Act to he modified and restricted so that such
application as it would olherwise have had “in” the relevant stute or
territory “io" (or “in relation o) the particular “wmatter” is negated. As a
corollary, such application as the Corporations Act has to or in relation to
the particular maifer that cannol be classified as application “in™ the stale
or territory is not negated.”

Barrett J held that the provisions in question were not capable of having a erritorial
quality linked to a state or territory. In this regard, Barrelt J stated as follows:

“I89] Such a concept is no doubt meaningful in relafion io Corporations
Act provisions dealing with maifers having clear tervitorial aitributes.
Section Y114, for example, suys that « person who carries on a financial
zervices business “in this jurisdiction”™ must hold a licence ...

[91] The directions in §s333, 336 and 3624 of the Corporations Act as 1o
the application of asseis and payent of claims in the winding wp of a
compeny that that Act itsell causes to be incorporated “in this jurisdiciion”
cnd therefore to be o hody corporate cannot be regurded as applyving “in”
any particular state of tervitory "t {or “in relotion to7) the maer” of
sucl application and pavinent. The divections apply “in™ the whole of ti
area fo which the Commomvealth Aci's territorial operation extends. And

1

kil

(2003) 202 ALR 610 21 618 15],
(2003) 202 ALR 610 a1 618 {17].
(2003) 202 ALR 610 at 641-642 [77].
{2003) 202 ALR 610 at 645 [$8].
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they do so in a way that is geogruphically indiscriminaie, so iheat, uniess
there is some clear provision (o the contrary, a particalar thing that must be
done in obedivnce to then cannot be resarded as something o be done “in”
e particelar staie or fervitory rather than any other and un act of
statutory compliance or implemeniation does not in anv sense belong (o one
State or territory rather than any other. The fact that a particular liquidator
hay his office in Svidney or Hobart, or that the bulk of the york in velation o
a perticular winding up is done in Adelaide or Perili does not mean that
compliance with and implementation of s8535, 336 and 3624 1wke on some
character identifiable with the particular state .~

As for £.5G(8), Barrett J deseribed its operation in the following terms:™’

“Section 3G(S) operates in « conceptually similar way. Ay relevani o o
situation of the kind under discussion, that section says that the provisions
af Ch 3 of the Carperations Act (in which s33353. 336 and 5624 appear) “do
noi apply to « ... winding up ... of ¢ company (0 the exient to Which the .
winding up ... iy carvied out in accordance with a provision of a law of g
State or Territory ™. The object upon which this part of s5G(8) fives is the
winding wp of «a company. It recogmises that o state or territory provision
made applicable by s 3G may affect the carrying out of such awinding up.
Where such a state or ferritory provision has such an effect, Ch 3 of the
Corporations Act has, in relation to the winding up. a modified operation.
Its application to the winding wp is dewied or withdrawn so far as iy
necessary (o allow the winding up 1o be carried our in accordance with the
state or territory provision. Use of the words “carvied out” in relation 1o
“winding up” recognise that winding up governed by the parts of Ch 3
relevant (o winding up is a process.”

Barrett J also stated:

“The collection of activifies thus generally  described constitutes  the
“winding up” with which s 3G(8) is concerned. As in the case of s 3G4).
the effect of s 3GE8) is to cause the Corporations Act provisions ay to the
carrving out of the winding up process to vield in a conpreheisive sway that
has no tervitorial quality distinet from the overall reach of thar Aer.”™

Section 5F of the Corporations Act does not operate 1o save the inconsistencics between

ihe Bell Act and the Corporations Act

48.

49.

The observations ol Barrett 3 in JI/H are equally applicable 10 the sections of the
Corporations Act with which the Bell Act is inconsistent as none of them are by
thetr nature operative in a territorially defined or ascertained way or possessing a
(let alope sutficient) territorial attribuie.

Put another way, the application ol $.317 cannot aveid the identified inconsistency
between the provisions ol the Bell Act and the provisions of the Corparations Act
other than in Western Australia. As the subject matter of the dis-application of the

1

(2003) 202 ALR 610 of 647-648 1971,

3 (2003) 202 ALR 610 at 640 [97].
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Corporations Act 15 such that 31 is not limited (o Western Australia. s.5F is
incapable of operating so as to dis-apply the relevant provigions of the Corporations
Act outside of the State. This is particularly so given that the Beil Act itself
provides™ that it is the intention of the parliament that this act should. so far as
possible, operate (o the full extent of the exiraierritorial legisiative power of the
Stute™.

Accordingly. it would be open 1o Woodings to challenge the transfer of property
afteeted by 5.22 of the Bell Act by reference to 5.468 of the Corporations Act in a
State other than Western Australia. Moreover, ummediately belore the transter day.
the property ol the WA Bell Companies was held in the form of term deposit
accounts with NAB and Westpac which were govermned by the laws of Victoria and
New South Wales respectively and located outside of Western Australia.™

Section 5G(8) of the Corporations Act docs nol operate o save the inconsisiencies batween

the Bell Act and the Corporations Act

There are no general principles ol company law applicable to a winding up in
Australia.™

As to the “process” of winding up, in A Barrett I referred. with apparent
approval, to the deseription by MePherson SPI in Crust i ' Crumbs Bukers
(Wholesale) Piv Lid->

“Winding up is « process that consists of collecting the assets, realising and
reducing them 1o money, dealing with proofs of creditors by admitting or
rejecting them. and distributing the net proceeds. afier providing for costs
and expenses, lo the persons enfitled. It is a process. comparable 1o an
administration in equity. that begins or “starts ™ with and order of the court.
However it is nol the court order iftself thot “winds up™ the company: the
order does no more than direct that the company be wound up, which is
then carried into effect by un officer of the court, the liquidator, who does
the things that I have identified in order to liquidate the company’s asyels
and wind up its affairs. In referving to “winding up” oor to the company
being “wound up ", and 1o the manner and the incidents of doing so. s 601
therefore speaks nol of proceedings aimed at obtaining an order of court to
wind up the company but of the process thai ensues from and follows such

50.
10

51

52
20
30

51

5%

56

ASC at {3
angd 1301
not seek 1o maintain itz claims concerning the situs of relevant debts at [40] in the Reply.

Bell Act, 5.0,

[35], [397-]4H L and see also Hague v Hagree [ 1364-1963] 114 CLR 98 ot 107 (Barwick Uh

[33]-
37 (Windever Py fodev v HEE{1T84R] [ HEC 28, For the avoldance of doubt. the PlainGiT does

Sans of Uwadia Ltd v Margaretic 20077 HCA | at [36] per Gummow 1.

F16992] 2 Qd R 76 at 78, The observations ol MucPherson SPV in Crusi 5 °Crimnbs have been referred 1o
and applied, including in Jave v Beach Petroleunt N1 and Cortany Limited €in Ligi (19967 FCA 1532 a
[49] (Beaumont and Lehane 1J) and [3| (Spender 1) Compromeentt of Australia v Emamuel Projeets Pov
Licdd [LO96] FCA 1633 ul [H]-[15] (Brapson J): Scobiv and Scobiv Ex Parte: Depury Conmmissioner of
Taxarion [1995] FCA 1456 at (251 (Cooper B Ausiralian Securitics and hmvestments Comaission v
Primelife Corporation Limited [2006] FCA 1072 at |28} {Goldberg i) Mier & Joussan v FN
Afnegement 12005 QUA 08 at [13]-117] (Keane JTA, with whom McMurdo P and Douglas | agreed;,
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an order. Leaving uside the case of a successful appeal, winding up this
“starls " when, and ot before, an order 1o wind up is nede appoiniing a
liguidator.”

As for the Companies legislation, the Corporations Act provides the following with
respect to the carrying out ol a winding up, namely lor winding up in insolvency,”’.
winding up by the Court on other grounds,™, the powers and duties of court
appointed Hquidators and general powers of the courts,” voluntary winding up.*’
the position of contributories.” the powers and duties of Hquidators generally.®
investorent of surplus funds and unclaimed money (o be paid to the Australian
Securifies and Investment Commission (ASIC)." committees of inspection. proof
and ranking of claims.” matters such as undue preferences.® disclaimer of onerous
1:>ropel‘ty,m pacling of i unds,” recovering property or cmnpensmi(mf’g offences,””
cmployee entitlements,” miscellancous matters such as examining a person about a
corporation.""2

In Mier & Jonsson v FN Management.” Keane JA (as his Honour then was) (with
whom McMurdo P and Douglas 1 agreed) held that where a statuic makes
reference, without more, to the “winding up™ of an entity “ir is referring 1o the
application of a procedure containing these essentiul characteristics”™.™ This must
be so where the reference to “winding up”™ is in fact contained in the self-same
statuie that otherwise provides [or the process and procedure of “winding up”™.

Viewed in this way, when one has regard to the provisions of the Act. on no basis
can it fairly be said that the “winding up {of eacl WA Bell Company) ix carried ouit
in accordance with the provision(s} of {the Act)” within the meaning of 8.5G({8).

38

2]

Git)

(3]

61

&4

63

iy

Corporations Act, Part 5.4,
Corporations Act, Part 344,
Corporations Act, Part 3413,
Corporations Act, Part 5.5

Corporations Act, Part 5.6, Division 2.

Lea

Corporations Act, Parl 5.6, Division
Corporations Act, Part 3.6, Division 4.
Corporalions Act, Part 5.6, Division 3.
Corporations Act. Part 5.6, Division 0.
Corporations Act, Part 5.6, Division 7.
Corporiations Act, Pant 3.6, Division 7A.
Corporations Act, Purt 5.6, Division 8.
Corporations Act, Parl 5.78.
Corporaiions Act, Part 5.8,
Corporations Act, Parl .84,
Corporations Act, Part 3.9,

[2003] QUA 408,

[2063] QCA 208, | 16].
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Whilst Part <4 ol the Bell Act iy headed “Completion of winding up of WA Bell
companies”, what 1t actually provides for is the elfective termination (or. at a
minimaum, suspension} of the “winding wp of WA Bell companics™ by divesting
cach WA Bell Company of ils assets. preventing the liquidator of cach WA Bell
Company from doing anything {other than providing information to the Authority
and any auditor appointed by the Authority pursuant to £.33) and then creating a
process, operating completely externally from any WA Bell Company. by which
the former assets of cach WA Bell Company may ultimately be transferred to a
former creditor of a WA Bell Company, not in accordance with any concept of
winding up, but by reference to the sui generiy criteria (both as to process and
substantive rights) laid out in $5.34 (0 49 ol the Bell Act.

At iis most basic, a provision which divests a company in liquidation of i(s assets is
nol a provision which can fairly be described as dealing with the “winding up™ of
the company. Indeed. the fact that the company is in liquidation is incidental to that
provision’s purpose and effect. namely 1o denude that corporation of its assets.

Moreover, the Bell Act applies to companies which have been de-registered. On no
basis could it be said in respect of such companies that it provides for their

"

~winding up”.

The Plaintiff acknowledges that. in addition (o “winding up”™, s.5G(8) also speaks

of “administration”. It may be contended on hehall of the State that €. 3G(8) can be

construed so as to exclude the provisions of Chapter 5 from applying 10 a winding-
up of a company to the extent that a provision of a law of a State provides for the

“adminisiration” ol the company. Any such contention must fail for the following

reasons:

(&) the use of the word “the” (as opposed o, Tor example, the words “a” or
“any”) connects each reference to “scheme, receivership, winding wp or
adminisiration”™ o the preceding words “a scheme of arrangemei,
peceivership, winding up or other external  administration of a
compam’”. Section 3G(8) thus provides that the provisions of Chapter 5
Ydo not apply (o a .. osvinding up L 1o the extent (o which ihe winding
up ... is careied oul in accordance with the provision of o Iaw of a Staie
or ferritory”. Seclion 5G(8) therefore has no application 1o a “winding
up ... of a company” where what 1s “carried out in accordance with the
provision of « law of u Staae or tervitory™ is other than a ™winding wp” of
a company:

() ur any event. the word “administration” where 1t sccond appears is
clearly a reference back 1o the words “other external administrarion”,
The proper construction of the word “adminisirarion” where 1t second
appears must therelore be a relerence 0 “external adminisivation of a
company”. What constitutes the “exrerna! adminisiration of a compain”™
is shaped by what is provided in Parts 5.1, 5.2 and 5.3 of Chapter 5 of
the Corporations Act. What the Authority 15 enacted to do under the Act
is not akin with or analogous to any “external administration of «
compamy” provided for in Chapter 5 of the Comporations Act. Moreover,
in no way can what is provided for in the Act properly be construed as
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the external administration “of « company™. In this regard, the PlainGil
relers to and repeats paragraph 35 above.

Section SG{LL of the Corporations Act does not opersle to save the inconsisiencics

hetween the Act and the Corporations Act

64,

The Plaingit's submissions with respect to s.3F apply equally with respect to
s.5G{I1).

Section Five: The Bell Act iy inconsistent with provisions of the TAA, ITAA 1936,

T

61,

62.

64,

AA 1997 applicable o Woodings, the Plaintiff and other Bell sroup companies

The TTAA 1036, ITAA 1997 and TAA arc enzcied by the ('0111;110!1\& alth
Parliament in reliance upon its legislative power with respect o taxation.” The
general scheme of the Acts is to define the duties, obligations and liabilities of
taxpayers in respect ol income tax throughout the Commonwealth.”

The commencement of a winding up under the Corporations Act does nol cause the
company 1o cease to exist. This means incomes or gains are derived by the
company and the company may continue to be the owner of assets for Capital
Gains Tax purposes.” The company may continue o be a “[franking entity” for
dividend imputation pmp(}bus?' and the liquiddlm may be subject (0 extensive
duties arising from Commeonwealth tax legislation.’

The Corpoxa[ionb Acl does not give priority to debts owing by a company 10 the
Commissioner.™” Instead, the Commissioner ranks equally with other creditors.”

In terms ol Commonwealth tax [egislation and s 109 of the Constitution, 1t is
posszblu to analyse the matter through the prism of “direct”™ inconsistency and
“tndirect” inconsisiency.

Direct inconsistency

65.

It is comimon ground between the parties that:

R

hii]

51

Constitution, s.51(i1).

I the context of the ITAA 1936, see Depntv Commissioner of Tuxation v Moorebank (1988) 163 CLR 55
at 64 per Mason CI, Brennan, Deane, Dawson and Gaudron JJ. The decision in Afuerebank was referred
toy approvingly in Bui v Director of Pubiic Prosecutions (Clly (2012) 244 CLR 638 at [25] per French CL
Guimmow, Hayvae. Kiefel and Bell 31

ITAA 1997, 5. 106-35 and 198-3. As occurred in the facis of Commissionar of Tavation v Austration
Buitdingy Svsiems iy £ed fin Lig) [2015]) HCA 48,

ITAA 1997, Py 3-6. 52.202-15 and 960-115; Schomer, Schotield and Gates. Tax & /nvolvency (3 gition,
Themson & Reuteurs 2011 at 23-20.

g Part 4-15 of Seh | ofthe TAAL
Corporaions Acf, g5, SOD{DL 355, 536013, 356(2).

Any priovity was removed by the Tavarion Delws (Abolition of Cravwn Priorine Act) 1984 (Uil See
furiher: Bell Group Limited th tigh v Depeiy Coramissioner of Taxarion [20158) FCA 1036 at [38]-[43] per
Wigney J {or explanation of the relevant sections.
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pre-liguidation  and  post-hquidation  assessments  issued by the
Commissioner gave rise to lax velafed Habilitics of certain Bell
companies {o the Commonweallh cach of which is a debt due to the
Commonwealth:™

Woodings had a (ax related hability in his capacity as lquidator of
TGBL to the Commonwealth with respect to the post-liquidation
assessment 1 respect of TBGL. which is o debt due to the
Commeonwealth ;3‘;

the Commissioner has demanded that TBGL and Woodings as
liquidator of TBGL and all other Bell group companies pay to the
Commissioner tax alleged to be owing and deferred the date for
paymcn{;x‘i

Woadings in his capacity as liquidator of TBGL and the relevant Bell
group companies objecled to their assessments immediately before the
ransfer day:™ and

Woodings owed dulies under the Commonwealth tax legislation
regarding the payment of tax by the WA Bell Company.®

Obligations arising under $.213 of the ITA4 1936

66.

For the WA Bell Companices that were wound up before 2006, s.2135 of the ITAA
1936 is applicable.

" Tt is cormmon ground between the partics that 5.215 requires

Wooedings to. amongst other things:

@

(b)

aside from the payment of extraordinary debts. not part with any assets
of the company of which he is the liquidator without leave of the
Conmumisstaner until he has been notified by the Comimissioner of the
amount which appears to the Commissioner to be sufficient to provide
for any tax which then is or will therealter become pavable by the
COMPINY:

sef aside assets to the value of an amount caleudated in accordance with
former 8.215(3 by of the [TAA 1936 (as it existed at the time); and

3

53

a4

ASC[TIA] [77]{SCB 127-132)
ASC [78)(5CB 132)
ASC[79](5C1 132}
ASC [80]¢5CI 132}

ASC, [82]{8CB 133) ez ss. 6(1) and 234 of the ITAA 1936, See further Comarivsivrior of Yoxarion v
Australivn Building Svstems Poy Lid ¢r Ligh [2015] HICA 48 ar 1], (443 {64, | 104]

Item 7 of Schedule 6 of the Tax Laws wendmenr (Repeal of fnoperative Provisions) Aot 2006 (Cihy;
ASC at [82]. Save that 5.260-15 of the TAA is applicable to Albany Broadeasters {due to the date it was
wound up): ASC at [TLC] and [81]. The terms of $.2135 of the ITAA 1936 are simikur to the provision that
replaced it in Schedule 1. 5.260-43 ol the TAAL
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{c) comply with the terms of 5215 of the ITAA 19306 that are applicable or
be personally lHable and guilty of an offence. o

Obligations arising under 8.234 of the TTAA 1930

67.

[t is common ground hetween the parties that Woodings, as hquidator of cach WA
Bell Company, is subject to a number of dulics contained in 5254 of the ITAA
1936, which, in effect, require Woodings (o retain sulticient funds to pay any tax
liabilitics of himself or the relevant Bell group companies.™

Relevant inconsistency

68.

69.

The operation ol s.22 of the Bell Act is inconsistent with the operation of the
former 5.215 of the ITAA 19360 (and its sucecessor in £.260-43 of Schedule of the
TAA) and 5.254 of the ITAA 1936 in that the compulsory transfer of property
makes it impossible for Woodings to discharge his obligations arising under the
ITAA 1936 and the TAA. Further, s45 ol the Bell Act compromises the
Commissioncr's ability to recover (ax related habilities.

In this regard. it is noted that there is a dispute between the partics as to whether the
proofs of debt lodged by the Commissioner were suflicient to amount (o
notitication within the meaning of former §.215(2) of the ITAA 36 or Schedule 1.
$.260-45(3) of the TAA.™ That is an issue of litle consequence given that. even if
such notice had been given, Woodings would still be statutorily obliged by former
$.215(3)b} of the ITAA 1936 {and s.260.45(4) of Schedule 1 of the TAA) to set
aside assets 10 the value of the amount calculated in accordance with that section
upon receipt of the Commissioner’s notification.”’ As noted above, the effect of the
Bell Act is to make it impossible for Woodings to discharge even that obligation,

Indirect inconsistency

70.

The Commenwealth tax legislation provides for the orderly and clearly defined
recovery of debis by the Commissioner in the context of a liquidation, with duties
conferred on the liquidator and a pre-delined priority scheme. This clear system
establishing rights, dutics and labilities is not a wrivial conflict with the Bell Act,
which imposes civil and criminal liability and enables the acquisition of property
outside a predictable priovily scheme.”

b
o

G0

]

e

Sce further ASC at [81].
ASC [82](5CB 133)
ASC [7T1G2H(SCB 1530)
ASC[81.2](5CB 133)

Bell Act, $5.22, 23, 27-29. 35-44, 68-6%, 71-72.
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Section Six: The Bell Act infringes Ch TIT of the Constitution and is inconsistent with
the Judiciary Act

There are limits upon the power of a State Parliament to interfere with court procecdings

71,

76,

The Plaintiftf accepts that il is open to a State Parliament {o legislate in a manner
which afTeets court procecdings.

. . G3 L - S - .

In HA Bachrach Pty Lid v Queensland,” this Court quoted the following passage
from Auwustralion Building Construction Employees’ and  Builders  Labourers’
Federation v The Commonwealth:

“Itis well established that Parliament may legislate so as to affect und alter
rights in issue in pending liligation without interfering with ihe exercise of

Judicial power in away that is inconsistent with the Constitution...

it is otherwise when the legislation in question imerferes with the judicial
process fiself, rather than with the subsiantial rights which are at issue in

the proceedings ™.

One way in which a State Parliament might affect a court proceeding is to legislate
for the compulsory acquisition (on just terms or otherwise)’’ of the property which
is the subjeet matter of a proceeding in respect of which there are compeling
claims. This would inevitably result in the legal proceedings being discontinued or
dismissed on the basis that the proceedings were otiose.

In such as case, the acquisition of the property by the State will not have interfered
with the exercise of judicial power or with the judicial process.

However, s.107 of the Constitution makes clear that the State Parliament’s
legislative power is subject to those limitations imposed by the Constitution,
including Chapter 111

The Bell Act infringes limitations imposed by Chapter {11 and is inconsistent with
the conferral of federal jurisdiction by the Judiciary Act upon the Supreme Court of
Western Ausiralia in three respecis:

(a) §.25(5) ol the Bell Act prohibils the exercise of federal judicial power;

(1) $8.22 and 73 of the Bell Act interfere with or impair the exercise of
lederal judicial power: and

(¢) the Bell Act transfers the exclusively judicial function ol quelling a
matter to the State Executive.

43

{1998) 195 CLR 547. 363 {19},

Durhan Holdings Pry Lid v State of Newe Sowth Wales (2001) 205 CLR 3949,
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How the Bell Act resolves the controversy between the credilors

77. The stated object of the Bell Actis to “provide « mechanism, tlhat avoids fitigation,
for the distribution of funds ... received ... as a conscquence ol the Bell
litigation™.®® That is, the Bell Act is ealculated to terminate the resolution of the
dispute concerning the distribution of funds received as a consequence of the Bell
Htigation part of which is presently before the Supreme Court of Western: Australia
and have it resolved by the Executive.  So much was acknowledged by the
. s (el G e © 3 el L8
Ireasurer and the Attorney General in their Second Reading Speeches.

- . 97

78. [he Treasurer explained:™
“Litigation over the distribution of these fundys has been threatened and run
since seiflement, occupying the Western Australian Supreme Court and the
English High Court, and threatening to eonswme a great deal more tine and
rexources of this state, Afier two decades of incredibly expensive litigaiion,
the government iy not inclined (o let a third decade of litigation pass.”

79.  The litigation which the Bell Act is intended to terminate includes Supreme Court
proceedings COR 146 o1 2014 and COR 208 of 2014,

80, Prior to the transfer day, the Available Assets (as defined in the ASC) were held by,
~ o ~ . - Q&
for, or on behalf of the Bell group companies.”

81. At the beginning of the transfer day, all amounts held by, for or an behalf of the
registered WA Bell Companies transterred to and vested in the Authority by force

~ L31e
of5.22 of the Bell Act.”

82, The Bell Act then stays or prohibits litigation concerning liabilities of the WA Bell
Companies.  For reasons explained below. $.25(5) prohibits the continuation of
COR 208 of 2014 and 5.73 stays COR 146 o 2014,

83 Section 34 of the Bell Act provides for creditors (o be given a nolice requiring the
creditor to give full particulars of the liabilitics of WA Bell Companies.

84, Section 36(3) allows creditors 1o make submissions as to their liabilitics.

33 Sections 392} and 40(3) provide Jor the Authority to apply something

approximating the law in determining how the assets are o be distributed.

W

B

Belt Acf, s.d(a). [Emphasis added. ]

Western Australia, Parficmeniary Debaies, Legislative Assembly, 6 May 2015, 3167 (D M.D. Nzhan.
Treasurer). See alse Western Australia, Parffumenrary Debates, Legistitive Councll, 11 August 2015,
4963 (Michael Mischin, Altorney General). Sce further, Bell Act, sd(g).

Western Australia. Porliumentary Debutes. Legishative Assembly. 6 May 2015, 3167 (Dr M.D. Nahan,
Treasurer).

ASC[82A] (SCB 134)
ASC [82C] (SCB 139)
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Sections 391} and 40(2) provide for the Authority to make a ‘recommendation” as
to the distribution of the assets.

There is no meaningful prospect of Judicial review ol the Authority’s
recommendation {or two reasons.  First. s5.37(3) and 39(6) conlirm the ~absolute
discretion™  of  the  Authority  in defermining  lishilitics  and  making
recommendations.  Secondly. judicial review is excluded as far as constitutionally
possible by s.74,

Sections 41(2) and 42(2) provide lor the Governor to make & ‘determination” as (o
the distribulion ol the assets.  There can be no doubt that the Governor. in
aceordance with convention, would make her determination in accordance with the
recommendation.

Section 44 then provides for the Authority fo implement the Governor’s
recommendation.

During this time. the Habilities of WA Bell Companies 10 the creditors continue to
exist.

However, in order 1o reecive payvment, creditors must execute a deed which
provides for the release or discharge of any person from auy lability that the
Minister considers appropriate. The inlention of that provision is made clear 1n the
Treasurer’s Second Reading -.‘%pe::ch:mU

“No moneys will he paid 1o an entity unless litigation by that party or its
associates anyvehere in the world is 1erminated and releases provided by the
relevant parties.”

Given that the creditors will be receiving a share of over 81 billion, creditors will
inevitably enter into this deed. [f they do not, the lizbilities of WA Bell Companies
to those creditars are discharpged and extinguished by the Bell Act.'™! The liabilities
of creditors of WA Bell Cempanics who do not receive any payvment under a
determination are also discharged and extinguished by the Bell Act.'™

The Authority’s “recommendation” therefore operales as the final decision as to the
distribution of assets, which is given legal effect by the Governor’s determination
and all liabiliies are extinguished by the Act on or following the making of the
Governor's determination.

It is in this way that the Bell Act provides for the Western Australian Executive
(through the Authority and the Governor) to resolve the controversy hetween the
credifors,

g

ol

17

Western Australia, Parliamentary Debates, Legislative Assembly. 6 Muy 2015, 3167 (Dr M1, Nahan
Treasurer.

See s.44{5)a) and (THa) of the Belf Act.

See 5.43(8) of the Bell Aci,
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The exercise ol federal jurisdiction by the Supreme Court in COR 146 of 2014 and COR
208 of 2014

Investing of federal jurisdiction in Supreme Court of Wesrern Australia

03, Sections 75 and 76 of the Constitution identify those matiers which are in federal
. - - . iX]
jurisdiction.'®

96. Section 77(1it) of the Constitution empowers the Commonwealth Parliament to
make laws investing any court of a State with federal junsdiction.

97. Section 39(2) of the Judiciary Act invests the several Courts of the States with
federal jurisdiction within the limits of their jurisdiction subject to s$5.38 and
39(2)(0)-(c) of the Judiciary Act.

98. Within the identified [lmits, 5.39(2) of the Judiciary Act therefore invests federal

Jurisdiction in the Supreme Court of Wesiern Austrahia.
COR 146 0f 2014 cnd COR 208 0f 201 4

99, Key features of COR 146 and 2014 and COR 208 of 2014 are identified in the

Aq(i 1034
100, Proceedings COR 146 of 2014 and COR 208 of 2014 both concern the same
‘matter”.'  That “matter” is the justiciable controversy that has arisen between

creditors of various Bell group companies. namely the Plaintiff, BGNV, ICWA and
the Commonwealth, as (0 how the Available Assels are to be distributed between
the creditors.

101, That controversy is justiciable because 1t has led to those claims for relief under
federal law made in COR 146 of 2014 and COR 208 of 2014, The justiciable
controversy 1s in [ederal jurisdiction because the Commonwealth is a party and
because it arises under laws made by the Commonwealth Parliament. namely the
Corporalions Act.

Section 25(5) of the Beil Act proliibits the exercise of federal judicial power

State legislation cannol withdraw or prevenl exercise of Jederal jurisdiction

102, Scction 71 of the Constitution nvests the judicial power of the Commonwealih in
such State courts as the Commonwealth  Parliament  nvests  with  federal

% As to the meaning of “federal jurisdiction™, sec Minister for lmmigration and Multicniurel and
Indigenous Affairs v B (2004) 219 CLR 3635, [6] (Gleeson and MeHugh Hy; [68] (Gummow, Hawne and
Hevdon 11}

M Gen ASC [421-[47F (SCB 104-105); [S1]-]58A] (SCB 106-108)

" See ASC [45.1A] (SCB 103); [34] (SCB 108)
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Jurisdiction. A State court invested with federal jurisdiction is obliged (o cxereise
.. .. ity
that jurisdiction."

J7aN = N T e - s - 107
In ASIC v Edensor. Gleeson CI, Gaudron and Gummow T} said: "7

"It should be emphusised that the law of « State cannot withdranw from this
Cowrr federal jurisdiction conferred by s 75 of the Constituion, nor the

Jederal jurisdiction whicl a court (Stede or federal) othervise may exercise

undler « conferval or investnient of jurisdiciion by a law mnade under s 760 or
§ 77 of the Constitution; nor may a Stale lave otherwise limit the exercise of

Jederal jurisdiction.”

Operation of 5.25(3) of the Bell Act

104,

107.

108.

10%.

Section 25(5) of the Bell Act provides that specified actions, claims or proccedings
may not be made or maintained against specified parties except in accordance with
Part 4 Division 2 of the Bell Act. Part 4 Division 2 of the Bell Act establishes an
executive rather than judicial process and so 5.25(3) prohibits the commencement
or continuation of any proceedings in a court of the specified kind against the
specitied parties.

The specilied aclions, claims or proceedings are those “of any nature arising out of.
or relating to, a linbility that may be proved in accordunce with Part 4 Division 27

Section 25(1) of the Bell Act provides that a liability of a WA Bell Company that
may be proved in accordance with Part 4 Division 2 of the Bell Act includes a
lability that, immediately prior to the transler day, was admissible to proof against
the company in the winding up of the company under Part 5.6 ol the Corporations
Act.

The parties specified by 8.25(5) are the Authority, the Fund, a WA Bell Company,
the liguidator of o WA Bell Company, the Administrator or the State,

Therefore, 5.23(5) prohibits the commencement or continuation or any legal
procecdings which relate to a liability of a WA Bell Company against one of those
parties.

Section 25(5) of the Bell Act draws no distinction between proceedings in federal
Jurisdiction and proceedings in State jurisdiction.

Suprente Court procecding COR 208 of 2014

118

In procecding COR 208 of 2014, ICWA secks a declaration that TOWA is a creditor
- : - - - ; : 03
of BGF as that term is used in s.564 of the Corporations Act.™

Y Commomvedlth v Hospital Comribution Fund (1982) 130 CLR 49, 82, Sew generally R v Conmoinvealil
Cowrt of Conciliation and Arbitration! Fx parte Ozone Thearres éAust) Led (19491 78 CLR 389, 398,

BT 20013204 CLR 559, [39).
W ASC[32B.1] (106)
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Section 564 of the Corporations Act is in Part 5.6 of the Carporations Act.

Scetion 353 ol the Corporations Act, which is also in Part 5.6 of the Corporations
Acl, relevantly provides that all debts payable by, and all claims against, a company
are admissible to proof against the company.

Therelore, in COR 288 of 2014, ICWA sccks a declaration that a WA Bell
Company (namely BGF} has a liability o [ICWA that, immedialely prior to the
transfer day, was admissible 1o proof against a WA Bell Company in the winding
up of the company under Part 5.6 of the Corporations Act.

Supreme Court proceeding COR 208 of 2014 is therefore a legal proceeding which
relates to a liability that may be proved in accordance with Part 4 Division 2.

Asg the Plaintiff and Defendant agree, in COR 208 of 2014, the Supreme Courl of
Western Australia is exercising federal jurisdicton.™ This is because the
Commonwealih is the twelfth defendant'™ and because COR 208 of 2014 arises
under laws made by the Commonwealth Parliament, namely the Trade Pracrices
Avt 1974 (Cth), the Awstralian Securities and Investments Conunission Act 2001
(Cth) and the Corporations Act. M

The defendants (o COR 208 of 2014 include WA Bell Companies (namely TRGIL.
BGF and Bell Bros as second, fourth and sixth defendants) and the liguidator of
WA Bell Companies (namely Woodings as Hiquidator of the TRGL., BGF and Bell
Bros as first, third and (ifth delendants)."'?

Accordingly. as Supreme Court proceeding COR 208 of 2014 is a proceeding
which relates to a liability that may be proved in accordance with Part 4 Division 2
and is made and maintained against WA Bell Companies and the liquidator of WA
Beil Companics, $.25(5) of the Bell Act purports to prohibit the maintenance of
COR 208 of 2014,

That is, $.25(8) ol the Bell Act prohibits the exercise of federal judicial power by
the Supreme Court in COR 208 ol 2014,

Section 23(5} of the Bell dct is invalid

119.

120).

Section 25(3) infringes .71 ol the Constitution by seeking to prohibit the exercisc
of the judicial power of the Commonwealth by the Westermn Ausiralia Supremg
Court, which has been vested with federal jurisdiction by s. 3%(2) of the Judiciary
Act.

Section 23(5} cannotl be read down so as only to prevent the commencement or
continuation of proceedings which are i State jurisdiction and so s.23(3) is whotly
invalid because it infringes Chapter HI of the Constitution.

BASC [60] (SCB 109).

WOASC133.9] HSCB 107y and . 75000 of the Uomuorsveadth Congtiintion.

HUASC I32A](SCR 166).

H2

ASC [33](SCB 1073
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121, Section 25(3) of the Rell Act 1s also inconsistent with the confurral of jurisdiction
by §.39(2) of the Judiciary Act and is therefore invalid to the extent that it purports
1o prevent the commencement or continuation ol proceedings in federal jurisdiction
in the Supreme Court of Western Australia given that a tederal law imposes a duty
1o exercige that jurisdiction.

Sections 22 and 73 of the Bell Act interfere with or impair the exercise of federal

jurisdiction by the Supreme Courl of Western Austialia

Consequences of trausfer of Available Assets by 5.22 for Supreme Cowrt proceedings

122, The Plaintift and the Defendant agree that in COR 146 of 2014 and COR 208 of
2014, the Supreme Court of Western Australia 1s exercising federal § urisdiction.'"?

123, Prior to the transfer day, the Supreme Court of Western Australia had jurisdiction
to make an order in COR 146 of 2014 under $.564 of the Corporations Act and o
issue a declaration in COR 208 of 2014 as (o whether ICWA is a creditor of BGF
as that term is used in 5.564 of the Corporations Act.'™

124, The transfer ol assets effecied by .22 of the Bell Act does not alter the rights in
issue between parties in the proceedings.

125.  Instead. the transfer ol assets interferes with or impairs the exercise of the Supreme
Court of Western Australia of the judicial power of the Commonwealth because of
iy effect on the order sought in COR 146 of 2014 and the declaration sought in
COR 208 of 2014,

126, The transfer of assets means that any order now made by the Supreme Court in
COR 146 of 2014 under s.564 of the Corporations Act would be deprived of any
operative effect and that any declaration now made by the Supreme Court in COR
208 of 2014 as to whether [CWA is a creditor of BGF as that term is used in 8.564
of the Corporations Act is rendered abstract or hypothetical.''

[27.  In such circumstances, this Court should approach the matter on the basis that the
Supreme Courl should not and would not make such an order or issue such a

. [

declaration, '

128. At the time that the assets are transterred by .22, the Habilities ol creditors of the
WA Beli Companies are not extinguished by the transler of the Available Assefs
and the controversy between the creditors as to the division of assets remains
unresolved but the Supreme Court 1s rendered powerless to quell the dispute.

TP ASC [59] - [601(SCB 109).
POASC (82111 -J82F.2] (SCB 1535).
"ASC[82G.1]- [82G.2] (8CB 135-136).

Ve G Insprance Limited v Blukeley [2010F WCA 20 [83]: Bass v Lermaitent Frusree (o Lid {1999 1498
CLR 334, [49].
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By transferring the subject matter of the dispute, the Parltament has interfered sith
the judicial process itsell by depriving the Supreme Court of (he power to quelt the
coniroversy.

Operation of 5. 73(1) of the Bell Act

—
s

131.

132.

0.

Section 73(1} of the Bell Act provides that on and from the transfer day. a person
cannol continue proceedings in a courl with respect to properly that was,
immediately before that day, property of a WA Bell Company except with the leave
of the Courl.

Supreme Court proceedings COR 146 of 2014 and COR 208 of 2014 are both with
respect o property that was property ol'a WA Bell Company and both proceedings
are therefore stayed by the stayed by force ol's.73(1).

There is no conceivable prospect of the Court graniing leave o continue either
proceeding in ¢ircumstances where the Available Assets have been transferred to
the Authority: the prospect of the grant of leave is illusory.

Section 73 of the Bell Act therefore amounts 1o a legislative direction lor
proceedings to be permanently stayed,

Sections 22 and 73 of the Bell Aci are invalid

134

The transfer effected by 5.22 of the Bell Act and the stay of proceedings imposed
by 5.73 interfere with or impair the exercise ol the judicial power ol the
Commonwealth by the Supreme Cowt of Western Australia which is invested in
that court by 5.71 of the Constitution.

For this reasen, $s.22 and 73 of the Bell Act infringe Chapler I of the Constitution
and are invalid.

Further and alternatively, $s.22 and 73 of the Bell Act are inconsistent with the
conferral of jurisdiction by s.39(2) of the Judiciary Act and therefore invalid by the
operation of s.109 of the Constitution.  Although $.109 only provides lor invalidity
to the extent of the inconsistency, 35.22 and 73 of the Bell Act are rendered wholly
invalid by s.109 because there 18 no narrower operation of those provisions which
would be consistent with the conferral of jurisdiction by 8.39(2).

Transler of exclusively lederal judicial function to the Swate Executive

{37.

The invalidity of ss. 22, 25(3) and 73 ol the Bell Act are symplomatic ol a morg
fundamental constitutional infirmity which is at the heart ol the scheme established
by the Bell Act.

That fundamental constitutional infirmity is that the entire scheme of the Bell Act is
to transler the function of quelling of & maiter which arises in federal jurisdiction
from the Supreme Court, which is invested with federal judicial power, w the
Western Australian Executive, which 1s not.
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139, The atiempt to transfer the function of quelling a *matler” arising under ss. 73 and
76 of the Constitution from the Supreme Court 0 the Fxccutive vielates the
principle of the separation of powers as it has been understood for over a
century.

Purported transfer of function of resolving a “matier’

140, The Bell Actis designed to transfer the function of quelling of the controversy that
has arisen between the creditors as to the distribution of the Available Asscts from
the couris to the Executive.

[41. The Bell Act achieves this transfer ol [unction by [irst (ranslerring the property
which is the subject of the controversy to the Authority and then establishing
quasi-judicial process which is administered by the Authority to resolve the
competing claims to the assets.

Quelling of a “matier” is an exclusively judicial funciion
. T . . 1
142, In Duncan v New Sowrh Wales, this Court observed that: §

“Some functions of their nature periain exclusively to judicial power. The
determination and punishment of criminal ouill is one of them. The non-
copsensual ascertainnrent and enforcement of rights in issue belween
private parties iv another, ”

[43.  One function which the Constitution reguires only be performed by a court invested
with federal judicial power is the quelling of a matter in federal jurisdiction.

144, In R v Kirby, Ex parie Boilermakers,""” the Dixon CI. McTiernan, Fullagar and
N ]
Kitto JJ observed: ™

“dun exercise of u legislative power may be such that "wmatiers™ fit for the
Judicial process may arise wnder the law that is made. v virnwe of that
character, that is (o say hecause they are pudiers wrising under a o of the
Commomyealth, they belong 1o federal judicial power. But they can be dealr
with in federal jurisdiction only as the result of a law meade in the exercise
of the power conferred on the Parliament by s, 76 (i) or that provision

i

consiclered wirle . 71 and x. 777

145, The Bell Act establishes a precedent by which a State Parliaunent, being dissatistied
with the manner in which the judieial process is quelling in a particular “matter” . is

W Nesy Sowth Wales v Commenvealth (The Whear Case) (1915 20 CLR 54062, 89, 90, 108 and 189, which
judgment was approved in & v Kirby Ex parte Boilermakers” Sucicry of Ausiralia (1936) 94 CLR 254
270.

HE015] HOA 13: (20135) 89 ALJR 462: 318 ALR 375 (footmotes omitted). Sce also Hd Bachrach P lad
v Queensfand (1998) 195 CLR 347, 362 155 Chi Klwng Lim v Minister for Inmigrarion (1992} 176
CLR 1,27

T (1936) 04 CLR 254,
% 11956) 94 CLR 254, 269,
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able to wrest the “matter” from the courts and set in train an executive process to
quell it

For this reason, the Bell Act calls to mind the warning of the Privy Council in
s g 7
Livanage v The Queen:'

CIf such Acts as these were valid the judicial power could be wholly
absorbed by the legislature and taken out of the hands of the judees. It is
appreciafed thet the legislature had no such general inteniion, It vwas beset
hy a grave situation and it took grave measures to decad with it, thinking, one
must presume, that it had power 16 do so amd was acting righely. But that
consideration is irrelevant, and gives no validity to acts which infringe the
Constitulion. What is done once, if it be allowed, mayv be done again and in
a lesser crisis and less serious circumstances, And thus judicial poveer may
be eraded ”

Section Seven: Severance

[47.

148.

140,

150,

Section 7 of the fnrerpretaiion et 1984 (WA) provides:

“Every writien law shall be consirued subject to the limits of the legislative
power of the Stute wind so as not 1o exceed that power 1o the intenr that
where any enactment thereof, but for this section, would be consirued as
being in excess of that power, it shall neveriheless be valid to the extent 1o
which it iy not in excess of that power.

The effect of the Commonwealth equivalent of 5.7 was considered by this Cowt in
. - -y . . - "M e -5
Vietoria v Commonwealth (ndustrial Relations Act Case).""  The Court there
. .. 123
observed that it was well settled that such provisions: ™

“cannot he applied to effect a pariial validaiion of « provision which
extends beyond power unless “the operation of the remaining puris of ithe
fevw remains unchanged .

T « . -y R TEr v : T :" M M
In New South Wales v Commonwealth (Work Choices Case).™ Kirby | said that
. . . - i
where the invalidation of an Act:'™
“is suhstantial and would strike dovwn key provisions of a comprehensive
and integrated  legislative  measure.  the wvocation of  stututory or
constitutional principles of severance will be inappropriate.”

The provisions of the Bell Act which are invalid by virtue of inconsisteney with
Commonwealth taxation legislation arc, on their proper construction, integral to the

HU19671 1 AL 259,291,

{22

{1996) 187 CLR 416,

P 1996) 187 CLR 416, 502 quoting Pidoto v Fictoriea (1943) 68 CLR 87, 108,

i

T

V2006 220 CLR 1

5 (2006) 229 CLR 1, 240,
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operation of the Act. Those provisions cannot and should not be severed from the
Act and. as a result, the Bell Act is invalid in is entirety.

1531, The position 1s the same in respect of those provisions of the Bell Act which are
invalid by virtue of inconsistency with the Corporations Act.

152, When the combined effect of the inconsistency ol the Bell Act with
Commonwealth taxation legislation, the Corporations Act and the Judiciary Act is
taken inte account, it is clear that the Act should be declared wholly invalid.

Part VII: Applicable Provisions

153, The applicable legislative provisions are set out in the PlaintiiT's List of Authorities.

-

Part VIII: Orders Sought
154, The Plaintiff contends that the questions reserved should he answered as follows:

Question 1 The Plaintill’ has standing to seck relicl in respect of the alleged

invalidity of Parts 3 and 4 the Bell Act on the grounds alleged in
paragrapls 56 to 58 of the statement of claim.

(Question 2: A justiciable controversy exists in respect of the alleged invalidity of
Parts 3 and 4 of the Bell Act on the grounds afleged in paragraphs
56.1 and 56.2 of the Statement of Claim msofar as the grounds rely
upon 5.215 of the ITAA 19536 (alternatively, s.260-45 of Schedule 1
to the TAA).

Question 3: Parts 3 and 4 and any of $s.51, 52 and 73 of the Bell Act invalid:
i) by the operation of s 109 of the Constitutlion by reason of:

{(4) inconsistency between that provision (as a law of the
State of Western Austratia) and:

(b) the ITAA 19306, the TTAA 1997 or the TAA; further
or alternatively

{(c) the Corporations Act: [urther or alternasively
{(d) s.39(2Y of the Judiciary Act; further or altermatively
i) because it mirnges Chapter i ol the Constitution.

Question 4:  The invalid provisions of the Bell Act are not severable {rom the rest
of the Bell Act and accordingly the Bell Act is in invahd in its
entirety.

Question 5: The Bell Act invalid in 13 entirety because it infringes Chapter [ of
the Constitution.

Question 6: The Defendant should pay the costs of the Special Case.



3.

Part [X: Estimated Time

155, On the basis set oul in [noinote 1 to these Submissions, the Plamtiff estimates it
will only require 45 minutes to present its oral submissions.

Dated: 4 March 2016

10 ,7,1
o

A .
}7(‘ Steven Penglis

20

T Ben Gauntlett
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ANNEXURE A

Subject to the determination of its validity, the Bell Act:

I.

=

L3

LA

is intended to operate to the full extent of the extraterritorial legislative power ol
the State (5.6):

establishes the Authority (5.7(1}) with the status, immunities and privileges of
the State (5.7(6)), which is to be governed by the Administrator (ss.7(3) and
3C1))

provides that the functions of the Authority include collecting, realising or
otherwise dealing with the property of the WA Bell Companies in accordance
with the objects of the Bell Act contained in s (s.9(1)(a)) and administering
each WA Bell Company until it is dissolved (s.9(1)(b)):

establishes the Fund (s.16{(1)) and provides that the Fund is to be administered
by the Authority (s.16(2)) and provides that the following must be credited to
the Fund:

(a) all money transferred (o the Authority by virtue of the operation of the
Bell Act and realised out of other property transferred 1o, or vested in,
the Authority by virtue of the operation of the Bell Act (s.16(3)%a));

(b money recetved from the investment of the Fund (s.16(3)(b)): and
() any advances made to the Aunthority under 528 of the Financial

Meanagement Act 2006 (WA) (s.16(3)(c):

provides that at the beginning ol the transfer day (27 November 2013), all
properly, whether situated in or outside the State of Western Australia, that was
at that time vested in a WA Bell Company, held by any person on behalf of or
on frust for @ WA Bell Company or held by Woodings on trust for any person
other than property held in a capacity that does not relate to the Hquidation of a
WA Bell Company is. with two exceplions, transferred 1o and vested abselutely
in the Authority {reed from any encumbrance, (rust, equity or interest to which
it was subject immediately before so vesting (5.22(1) and 5.22(8) to s.22(11)).
The two cxceptions are:

{a) frst, the right of @ WA Bel Company to make o taxation objection or
the right or capacily of the company to seck the review ofl or to appeal
against a decision of the Commissioner in relation (0 a taxadon
ebjection (8.22(6) and $.22(7)}: and

(b secondly. a share in a company that was a subsidiary of TBGL cither
inynediately before the transfer day or, il the company was deregistere
before the transfer day. immedialely before the time at which the
company was dercgistered (8.22(4)). Any such share is transferred to
and vests in the Authority immediately before the curlier of the day
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specified by the Autherity or the day on which the WA Bell Company
is dissolved {8.22(5});

provides that if. immediately belore the transfer day, a Lability o @ WA Bell
Company was admissible to proof against the company in the winding up of the
company under Part 3.6 of the Corporations e, that liability may be proved in
accordance with Part 4, Division 2 of the Bell Act (s.25(1));

provides that if Habilitics have been incwrred by a WA Bell Company or a
fiquidator of a WA Bell Company n preserving, realising or getting in property
of the company, 1n carrying on the company's business or in the conduct of the
liquidation that have not been paid out of the assets of the company belore the
transfer day, the liabilities may be proved by the liquidated (or by a creditor of
a WA Bell Company or the liquidator if they have not been paid or satislied) in
accordance with Part 4 Division 2, and may otherwise be the subject of a report,
recommendalion and defermination under Part 3 Divisions 3, 4 and 5 (35.23(2)
and (3), 32(1));

provides that no action, claim or proceeding of any nature arising out of, or
relating to, a liability that may be proved in accordance with Part 4. Division 2
of the Bell Act may. otherwise in accordance with that Part. be made or
maintained against a WA Bell Company, ils liquidator, the Authority, the
Fund, the Administrator or the State (s.25(5));

provides for the voiding of various agreements, including the BGF AFL, (he
TBGL AFT and the PTICA (5.26(1));

provides that if an agreement made void by 5.26(1) provided. according to its
terms, for the repayment in specified circumstances of an amount of money paid
to or [or the benefit of a liquidator of & WA Bell Company in connection with
the conduct of the Hguidation or the funding of the Bell litigation, the claim that
a person had, according to the terms of the agreement o be repaid, may be
proved in accordance with Part 4 Division 2 and may otherwise be the subject of
a report. recommendation and determination under Part 4 Divisions 3.4 and 5
{58.26(2) and (3). 32(4)):

appoints the Authority as the adminisirator of cach WA Bell Company

(5.27(1));

provides that while a WA Bell Company is under the administration of ihe
Authority. the Authority has control of a WA Bell Company's properly and
affairs with power, amongst other things, to manage that property and those
afTatrs and dispose of any of that property {s.28):

provides that a persen, other than the Authority. cannot perform or exercise or
purport 1o perform or exercise a function or power ag an officer of the company
(including as lquidator) without the Authority’s written approvel. unless the
performance or exercise of the function or power is in the exercise of a power or
duty under the Bell Act (5.29(1)) but the Bell Act further provides that that
nothing in s.29(1) removes z director or the Liquidator of a WA Bell Company
from his or her office (s.29(3)):
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provides that the Governor may. by proclamation, dissolve a WA Bell
Company (s.30(1)) and that, on dissolution. the WA Bell Company ceases 1o
exist (s.3002) and cach person who is, or has been, a liquidator of the company
and each person who has at any time acted for or on behall of such a liquidator.
is discharged from all liability arising out of or relating to anything done or not
done by them in performing their duties (ss.45(1) and (2));

provides that the liquidator of a WA Bell Company must. within one month
after the transfer day:

{a) give 10 the Authority an account and statement of his receipts and
payments of a kind that the liquidator would have been required to lodge
with ASIC under 5.539 of the Corporations Act if the Bell Act had not
been passed and the ligudator had ceased to act as hquidator on the
transfer day (s.33(1)); and

(b) give (o, or as directed by, the Authority all such books of the WA el
Company and of the liquidator that are relevant to the affairs of the
company as at immediately before the transier day (s.33(7))

provides that the Authority may. by nolice given to a liguidator of a WA Bell
Company, require the liquidator o prepare and give to it a report about the
matters referred to in $8.33(8)(a)-(d) as at tmmediately before the transfer day
(which includes inlormation as to any Hability of the company immediately
before the transfer day), which report must be i the form and contain the
information specified by the Authority (s5.33(8) and (9));

provides that the Authority:

{(a) must give to each person whon it reasonably believes to have been a
creditor of a WA Bell Company iminediately belore the transfer day a
notice requiring the person to give to the Authority full particulars ol all
liabilities of the company in relation to the person (s.34(1)};

(h) must publish in a daily newspaper circulating in Australia a notice
requiring any person who believes that they were a creditor of 4 WA
Bell Company mmmediately belore the transfer day o give to the
Authority Tull particulars of all ability of the company in relation to the
person (5.34(2)); and

(c) may also publish the notice referred 1o 11 s.34(2) by any other means
that the Authority thinks necessary to bring the notice o the attention of
the persons referred to in $.34(2) (s.34(3)): and

() must specify in these notices the manner in which a liability may be
proved or how that manner may be aseertained (s.34(4):

identifies i 58,33 and 34 the means by which a person may asserl. through the
liquidator under 8.33 or directly under s.34. the liability ol 2 WA Bell Company
in relation to 1t and bring that liability to the attention of the Awuthority and
provides that the methods set out in 58.33 and 34 of the Bell Act are the only
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melhods by which a Hability may be proved for the purposes of $.25(3) of the
Bell Act:

provides that i property is freed {rom an encumbrance, trust, equily or interest
on being transferred to, and vested in, the Authority by s.22. whother on the
transfer day under s.22(1) or after Uwe Gransfer day under s.22(2), 22(3) or
22(5), that encumbrance. trust, cquity or interest may be proved as a liability in
accordance with Part 4 Division 2 and may be the subject of a report,
recommendation and determination under Part 4 Divisions 3. 4 and 5 (58.25(4)
and 32(2) and (3));

provides that the rules of natural justice do not apply to the Autharity or to the
Administrator in discharging lunctions under Part3 or 4 of the Bell Act
{s.74(3)(¢) and (d));

provides that the Awuthority must provide a dralt reporl. selting out its
preliminary determination of the property and liabilities of cach WA Bell
Company under s.37 and the recommendations that it is proposing to make
under $3.39 and 40, to each person who gave particulars of lability under s.34
within 150 days of the transfer day, and a person lo whom (he draft report is
provided may make a wrilten submission to the Authority in respect of any
malters relaling to thatl person arising out of the draft report, which submission
the Authority must have regard to in making a recommendation to the Minister
under s5.39 and 40 (s5.36(2). {4}, (5) and (6). 39(2)}(c) and 40(3)c));

provides that the Authority must determine the properly and labilities of cach
WA Belt Company, and in doing so must have regard 1o the matters in $.37(2)
of the Bell Act. and that the Autherity has an absolute discretion in determining
the property and liabilities of each WA Bell company (5.37);

provides that before the Authority makes a final determination of the property
and liabilitics of each WA Bell Company. the Authority may make one or

nmiore interim reports to the Minister based upon its preliminary determination of

the property and liabilities of cach WA Bell Company (s.38(3)):

provides that the Authority must recommend to the Minpister the amount (if any)
to be paid (0 a person or the property (if any) to be transferred o or vested in o
person. in respect of the aggregate of all liabilities of all WA Beli Companies to
that person as a creditor (5.39(1));

provides that the Authority may recommend to the Minister an amount to be
paid to, or property to be transferred to or vested in a crediior ol any kind of a
WA Bell Company who. before the transfer day. provided funding for, or an
indemnity against costs or Hability in relation to. the Bell litigation, whether
directly or mdirectly, as compensation {or providing that (unding or indemnity
{s.40(1) and (2));

provides that il the Authority makes an interim report to the Minister under
$.38(3), a recommendation in that interim report that an amount be paid to a
person, of property be transierred to or vested in:
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(a) a person, in respect of the aggregate of all Habilities of all WA Bell
Companies to that person as a creditor; or

(b} a credifor of any kind of a WA Bell Company who before the transler
day, provided funding for, or an indemnity against costs or liability in
relation to, the Bell Htigation, whether directly or indirectly, as
compensation for providing that funding or indemnity.

is an interim recommendation (s5.39(3) and 40(<4)):

27.
10

28.
20

29
30

30,
40

provides that the Authority must report to the Minister on the property and
flabilities of cach WA Bell Company. as finally determined by it. and this
report must contain any {inal recommendations of the Authority with respect to
the amount to be paid to, or the property to be transferred to or vested in.
creditors of WA Bell Companies and creditors who provided funding or
indemnities in relation to the Bell litigation and the linal recommendations musi
take into account any amount or property that the Governor. under s.41(2). has
determined s to be paid to. or transferred to or vested in, a person in respect of
an interim report of the Authority under $.38(3) (s5.38(1} and (2). 39{4). 40(3));

provides that the Authority’s recommendation does not need to provide that the
aggregate value of all money recommended to be paid, and all property
recommended to be transferred or vested, 18 equal to the value of the money or
properly held by the Autherity or the total liabilitics of all WA Bell Companies
as determined by the Authority (s.397)):

provides that in making its recommendations to the Minister the Authority:

{a) does not need to give reasons (55.39(3) and 40(3));
(r) does not need to comply with the rules of natural justice (s.74(3)(¢));
{c) has an absolute discretion as to the guantification ol any lability, the

amount recommended 0 be paid to a person or the property
recommended to be transterred to, or vested in, a person. and the
priority to give to that payviment, transfer or vesting (s.39(6)):

{d) has an absolute discretion as o the quaniification of any funding,
indennity. risk, benelit or detriment and the amount recommended to be
paid 1o a person or the property recommended to be transferred 1o, or
vested in. a person (5.40(6)); and

{c) may recommend that any amount payable 0 a creditor under the Bell
Act reduce to a specilic extent a hability of a WA Bell Company o the
creditor, be in addition to any amount otherwise payahle {o the creditor
under the Bell Act, or be in addition to any paviments to the creditor in
respect of liabilities that ave the subject of a recommendation under $.39
(s 40

provides that a fatlure by the Authorify to comply with the provisions of $s.38.
39 or 40 (for example, a lailure by the Authority 0 {ake nto account matters to
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which it is obliged to have regard under s.39(2)) does not invalidate a report or
recommendation of the Authority ($5.38(7), 39(10) and 40{1 1));

provides that the Minister must submit to the Governor the report of the
Authority under £.38(1) and the rules of natural justice do not apply to the
Minister in discharging functions under Part 3 or 4 of the Bell Act (s5.42(1) and
7403)(b)):

provides that, following receipt of an interim report of the Authority, the
Governor may make an interim delermination ol an amount o be paid, or
property to be transferred to or vested in, a person (s.41{2));

provides that, [ollowing receipt of the final report of the Authority. the
Governor may make a final determination ol an amount to be paid to, or
property to be transferred (o or vested in. a person (s.42(2));

provides that the amount or amounts to be paid to, and the property to be
transferred to or vesled in, a person pursuant (o a determination by the Governor
is in respeet of the aggregate of all liabilities of all WA Bell Companies to that
person as a creditor and may be by way of compensation [or providing funding
or an indemnity {s.42(3)):

provides that nothing in the Bell Act requires the Governor to determine that any
amount is to be paid to. or property to be transferred to or vested in, a person
{s.43(1)) and the Governor can make a determination that nothing is (o be paid
to a person (5.43(8)):

nrovides that the Governor's determination does not need to provide that the
aggregate value of all money determined by the Govemnor to be paid. and all
property determined by the Governor to be transferred or vested, is equal to the
vajue of the moncy or property held by the Authorify or the total Habilities of
all WA Bell Companies as determined by the Authority (s.43(2)):

provides that in making a determination the Governor does not need to give
reasons (5.43(4)) and does not need to comply with the rules of natural justice
(s.74(3Kan:

provides that as soon as practicable after recciving the  Governor's
determination, the Authority must:

{a) notil’y each person specified n the determination o or in whom the
Governor has determined an amount is to be paid or property is o be
transterred or vested (s.44(1)(a)): and

() subject (o cach person’s cxecution of a deed of release or discharge, in

the form approved by the Minister and exccuted to the satisfaction of the
Authority, and that provides for the release or discharge of any person
from any liability that the Minister considers appropriate. pay out of the
Fund the amounts specified, o cach person specified in the
determination (s.44(1)b)) and transfer or vest the property specified. to
or in each person specitied 10 the determination (544 1)¢)):
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provides that a person 1s not entitled to have a pavment made to them, or
property transferred to or vested in them, unless that person has {irst given to the
Authority a duly cxccuted deed In a form approved by the Minister and
executed to the satisfaction of the Authority (s.44H3)(h)) and providing for the
release or discharge of any person from any Liability that the Minister considers
appropriate (s.44(3));

provides that at the end of the period of three months beginning on the day on
which the Governor makes the final delermination:

(a) every liability of every WA Bell Company 1o a person covered by the
Governor’s interim determination but not covered by the Governor's
final defermination 15, by force of the Bell Act, discharged and
extinguished (5.44(6) and (7)}a)): and

{b) if the person has not given a duly executed deed of release or discharge
in the form approved by the Minister and executed to the satisfaction of
the Authority, and that provides for the release or discharge of any
person from any liability that the Minister considers appropriate, the
interim determination ceases to have effect in relation 1o that person

(5. 44(7 )by

provides that at the end of the period of three months beginning on the day on
which notice of the Governor’s [inal determination is given (o a person:

(a) every liability of cach WA Bell Company (0 a person covered by the
Governor’s final determination under 5.42(2) is, by force of the Bell
Act, discharged and extinguished (s.44(4) and (5)(a)); and

{h) if the person has not given a duly exceuted deed of release or discharge
n the form approved by the Minister and executed to the satisfaction of
the Authority, and that provides for the release or discharge of any
person from any lability that the Minister considers appropriate. the
final determination ccases to have effect in relation to that person
(5.4(5)(b)):

provides that on the making of the Governor's {inal determination, if nothing is
0 be paid to and no property is to be transferred to or vested in a person. every
liability of every WA Bell Company to that person 18 discharged and
exlinguished by lorce of the Bell Act (s 43(8)):

provides that nothing in 539 o 43 of the Bell Act. including the
recommendation  of  the Authority, the Minister’s submission of that
recommendation to the Governor and the Governor’s determination, creates any
right in, or for the henefit of a creditor of & WA Bell Company or any other
person {$8.39(8), 40(9) and 43(6}}:

provides that the decisions made. and other things done, by the Authority.
Administrator, Minister or Governor under or for the purposes of the Bell Act
are final and conclusive. are not subject to review or remedy by way of
prehibition, mandamus. injunction. declaration or certiorari or a remedy having
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the same effect in any court on any account and cannot be challenged, appealed
against, reviewed. quashed or called into question in any court except for
jurisdictional error (ss.74(1) and (4)):

provides that the Fund is closed when the Administrator cerlifics that all
money that the Authority is required to pay out ol the Fund has heen paid or at
the end of the period of 6 months beginning on the day on which the Governor
makes the determination under s.42(2). whichever cceurs lirst (s.46(1)):

provides that any money standing to the credit of the Fond when it is closed is
credited to the Consolidated Account of the Defendant and any property of a
WA Bell Company accruing, payable or vesting after the closing of the Fund
accrues, 1s pavable o or vests in the Delendant ($5.46(2) and 48);

provides in .54 of the Bell Act. which commenced operation on 3 May 2015,
that it is an offence, punishable by a finc of $200.000 or imprisonment for
5 years, or both. to enter into or carry out a "scheme" (as defined in s.534(1)
before or after the enactment of the Bell Act. which may but does not
necessarily include commencing or maintaining proceedings in a court. for the
purpese of directly or indirectly defeating, avoiding, preventing, or impeding the
operation of the Bell Act or the achievement of its ohjects (s.54(2) and (3)(&));

provides that s.54 does not apply:

(2) to or in relation to proceedings in a court 1o challenge the constitutional
validity of the Bell Act or procecdings in court contemplated by the Beil
Act (5.534(0)); and

{b) to the extent (il any) to which it would infringe any constitutional
doctrine ol implied freedom of political communication {s.35(3)):

provides that it s an offence for a person, other than the Authority. to take any
step after 5 May 2015, without the writien approval of the Authority, for
achieving the reinstatement of the registration of a deregistered company listed
in Schedule 1 of the Bell Act (5.55 read with s.2¢1)(c)):

provides that i is an offence, punishable by a {ine o $200,000 or imprisonment
for 5 years. or both, to refuse or fail (o take any steps that are within the person’s
power 1o take and that are necessary 1o ensure that the transfer to, and vesting in.
ithe Authority of property focated outside the State under $.22 1s made effective
(s.5603)):

provides that it is an offence. punishable by a fine of $50.000 or imprisonment
for 2 vears, or both, to {21l to comply, withoul reasonable excuse, with a
requirement made by the Bell Act or by the Authority. the Administrator or an
employee, agent or defegate of the Authority under the Bell Act, where, when
making the requirement. the Authority, the Administrator or an cmplovee,
agent or delegate ol the Authority inform the person thal a lailure (6 comply
with it may constituted an offence (2.58):
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provides that the State, the Minister, the Authority. the Administrator or any
nerson employed or engaged by the Authority is not hable {or anything done by
them in good faith, in the performance or purported performance ol a function
under this Act (5.09):

provides that "the State” (as defined in that seclion) the Authority and the
Administrator are not Hable to any action, liability or demand arising from,
amongst other things, the aperation of the Bell Act {s.72);

gives extensive profection to ICWA, the managing director of ICWA and
ICWA’s legal representatives, amongst others, [rom liability for anvthing done
or omitted to be deone in connection with the conduct and settlement of the Bell
litigation, the tiquidation of any WA Bell Company and preparing the Bill for
the Bell Act or recommending its introduction into Parliament (s.70): and

provides that on and from the transfer day a person cannot begin or continue
proceedings in a courl with respect to property that was, immediately before that
day, property of a WA Bell Company, except with the leave of the Supreme
Court of Western Australia but further provides that this restriction does not
apply to a right to make a taxation objection, or a right or capacity to seck the
review of, or to appeal against, a decision of the Commissioner in relation to a
taxation objections, to the extent such a right or capacity is the property of the
company (5.73(1) and (2)).



