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PLAINTIFF’S SUBMISSIONS

30 PARTEL: CERTIFICATION SUBMISSIONS IN REDACTED FORM
The Plaintiff certifies that the submission is in a form suitable for publication on the

Internet.

PART II: CONCISE STATEMENT OF ISSUES
I1.1 As a matter of statutory construction does Div 2 of Part II of the Australian Crime
Commission Act 2002 (Cth) Reprint 4 (“the ACC Act”) empower an examiner

w0
appointed under s.46B (1) of the ACC Act to conduct an examination of a person
charged with a Commonwealth indictable offence where that examination concerns
the subject matter of the offence so charged?
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IL2 Whether Div. 2 of Part II of the ACC Act to the extent it permits an examiner
appointed under s 46B (1) of the ACC Act to conduct a compulsory secret
inquisitorial interrogation of a person directed to the very offence(s) charged is invalid
by reason of an impermissible interference with the administration of justice and thus
the invocation and exercise of Commonwealth judicial power and further is contrary

to s80 of the Constitution.

PART HI: CERTIFICATION RE: 78B JUDICIARY ACT 1903

The Plaintiff certifies that pursuant to the High Court’s interlocutory orders dated 21
August 2012 the Plaintiff has complied with the requirements of s78B of the
Judiciary Act 1903(Cth) and notified all Attorneys General throughout the
Commonwealth that the Stated Case involves matters concerning the Constitution and

its interpretation.

PART IV: AUTHORISED REPORTS
As this matter was commenced by Writ of Summons invoking the original jurisdiction
of the Court pursuant to s39 of the Judiciary Act 1903(Cth) there are no reasons for

judgment from either a primary or intermediate Court.

PART V: NARRATIVE STATEMENT OF RELEVANT FACTS

V.1 The Plaintiff is an Australian citizen

V.2 The first Defendant (“ACC”) is established by s 7(1) of the Australian Crime
Commission Act 2002(“the ACC Act™) and comprises the Chief Executive Officer,
examiners and members of staff of the Commission.

V.3 By instrument under s 7C of the ACC Act made on 30 April 2009 and amended
on 9 June 2010 the Board of the ACC authorised the ACC to investigate specified
matters relating to federally relevant criminal activity and determined the
investigation to be a special investigation. Copies of the instrument and amending
instrument are Exhibits 1&?2 to this Case Stated- reproduced at pp 27&36 of CSB.
V.4 By arrangement in writing under s 46A (3) of the ACC Act made on 1 May 2009
the Chief Executive Officer of the ACC (‘CEO”) arranged for specified examiners
appointed under s 46B (1) of the ACC Act to exercise their powers under the ACC
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Act in relation to the special investigation. A copy of the arrangement is Exhibit 3 to
this Case Stated-reproduced at p38 of the Case Stated Book (“CSB™)

V.5 By summons under s28 of the ACC Act issued on 22 November 2010(“ACC
summons”) an examiner of the ACC appointed under s 46B (1) of the ACC Act and
specified in the arrangement (“Examiner™) required the Plaintiff to attend before an
examiner to give evidence on 14 December 2010.A redacted copy of the ACC
summons is Exhibit 4 to this Case Stated-reproduced at p 40 of CSB.

V.6 The Plaintiff was arrested by officers of the Australian Federal Police on 23
November 2010.Whilst in custody the Plaintiff was served with the ACC summons.
The Plaintiff was subsequently charged with conspiracy to import a commercial
quantity of a boarder controlled drug contrary to ss11.5 and 307.1 of the Criminal
Code Act (“the Act™); conspiracy to traffic in a commercial quantity of a controlled
drug contrary to ss 11.5 and 302.2 of the Act and conspiracy to deal with money being
the proceeds of crime contrary to ss 11.5 and 400.3(1) of the Act.

V.7 Before 14 December 2010 and after a request from the Plaintiff’s then lawyer, the
examination of the Plaintiff was adjourned to 1 February 2011.

V.8 On 1February 2011 the Plaintiff attended a compulsory examination before the
Examiner. The Plaintiff was not represented by a lawyer. Pursuant to s25A of the
ACC Act the examination was held in private and the examiner gave directions for the
following persons to be present: counsel assisting the Examiner; an interpreter; an
ACC Examinations Assistant; an ACC lawyer.

V.9 Before the examination commenced the Plaintiff informed the Examiner that he
had recently changed solicitors. The Plaintiff did not have a lawyer and requested the
assistance of one. However it was explained to the Plaintiff by the Examiner that the
examination had been adjourned previously and that the Plaintiff had had ample
opportunity to engage a lawyer and therefore in the circumstances no adjournment of
the examination would be granted. The Examiner made the following statement to the
Plaintiff at the outset of the examination:

“Your rights will be protected today. I want you to understand at the outset that I am
not allowing anyone associated with the charges you face, anyone associated with the
prosecution of those charges to either sit here [orjobserve the proceedings and I'm
not permitting any of those persons to get a copy of the record of these proceedings.
And I'will also be offering you what's known as the privilege against self-

incrimination which I will explain to you shortly. So your rights will be protected
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because no one associated with your prosecution or charges, investigation of your
charges will be able to learn what you tell the Australian Crime Commission today,
that's because you are facing current charges which haven’t been dealt with. And the
law is that in those circumstances your rights ought to be protected so that those
persons associated with you, the investigation and prosecution do not either hear or
learn subsequently what it is you told the Australian Crime Commission that is one
protection. The next is the fact that you have available to you what's known as the
privilege against self-incrimination”

V.10 The Examiner informed the Plaintiff that the Plaintiff could not refuse to answer
questions or produce documents sought by the Examiner. The Examiner then told the
Plaintiff that he was able to claim under s30(4) of the ACC Act that his answers to
questions might tend to incriminate him and the Plaintiff made that claim in respect of
all answers given by him during the course of the examination.

V.11The Plaintiff was then administered an affirmation under s28(5) of the ACC Act
and was asked and answered questions which included detailed questions about
matters concerning the subject matter of the offences with which he had been charged.
The examination was then adjourned.

V120n 2 February 2011 the examination resumed and the Plaintiff was represented
by a lawyer. The Examiner directed the Plaintiff to answer questions about matters
concerning the subject matter of the offences with which he had been charged. The
Plaintiff declined to answer those questions.

V.13 After the Plaintiff indicated to the examiner that the Plaintiff would not answer
any further questions the Examiner informed the Plaintiff that the Plaintiff would in
due course be charged with failing to answer questions. The Examiner then made an
oral direction under s25A (9) of the Act in the Following terms:

“I direct that the evidence given by you, the contents of documents produced to the
commission during this examination, any evidence that might enable you to be
identified and the fact that you 've given evidence at this examination shall not be
published ,except only to the Chief Executive Officer examiners and members of staff
of the Australian Crime Commission and for the purposes only of any charges which
may result from your evidence to the Office of the Director of Public Prosecutions for
the Commonwealith ,to the staff of any court or courts in respect of which proceedings

might be brought as a result of your evidence yesterday and today and to any legal
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representative or representatives you may care to engage to look after your interest in
respect of any charge or charges”

V.14 Before the conclusion of the examination on 2 February 2011 the Examiner
clarified the direction by stating that officers of the Commonwealth Director of Public
Prosecutions or police officers associated with the prosecution of the offences with
which the Plaintiff had been charged at the time of the examination were not entitled
by the direction to receive a copy of the evidence given by the Plaintiff at the
examination.

V15 The direction given by the Examiner under s25A (9) of the ACC Act was
subsequently varied by a delegate of the CEO under s25A (10) of the ACC Act.

V16 Nothing in the direction as varied authorises publication to any person connected
with the investigation or prosecution of the offences with which the Plaintiff had been
charged at the time of the examination of any evidence given before the Examiner, the
contents of any document produced to the Examiner, any information that might
enable the Plaintiff to be indentified or the fact the Plaintiff had given evidence at the

examination.

PART VI: PLAINTIFE’S SUCCINT ARGUMENT

V1.1The statutory construction question

Does Part II Div 2 of the ACC Act impliedly abrogate the principle of non
interference with the administration of criminal justice by empowering an examiner
appointed pursuant to $46B(1) to compel an examinee charged with an offence against
a law of the Commonwealth to answer questions concerning the very subject matter

of the offence charged?

V1.2 Sections 25A (1) of Part II of Div 2 of the ACC Act gives an examiner carfe
blanche to regulate the conduct of proceedings at an examination. S25 (2) provides
that a person giving evidence may be represented by a legal practitioner. Section
25A(3) mandates that an examination of a person be held in private however gives an
examiner a discretion to direct which person(s) is/are entitled to be present during an
examination or patt of an examination. Sub section 5 prevents any person being

present during an examination without the fiat of the examiner.
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V1.3 Sections 25A (9) (d) (10) (11) (12) of the ACC Act empowers an examiner to
direct that any evidence given in an examination be subject to confidentiality however
such confidentiality is discretionary save for the qualification that there must not be
any publication of the evidence if publication would prejudice the fair trial, and or
threaten the safety or reputation of the examinee. Importantly it is submitted that s25
A (9) only prohibits publication and not derivative use of the examination evidence.
Further 12 (6) of the ACC Act circumscribes any suggestion of a broader
quarantining of the examination evidence because it does not “prevent the ACC from
making use of the information or intelligence in the performance of its functions”. By
the combined operation of ss 28, 29 &30 of the ACC Act an examiner of the first
Defendant has wide discretion to compel attendance of a person before the first
Defendant, compel that person to produce documents and submit to interrogation by

the first Defendant.

V1.4 Section 30 (6) of the ACC Act provides that a person who contravenes
subsections (1)(2)(3) of s. 30 is guilty of an indictable offence and is liable to
punishment of a fine not exceeding 200 penalty units or imprisonment for 5 years.
Section 34A of the Act provides, inter alia, that a person is in contempt of the
Commission if the person appearing before the Commission fails to be sworn as a
witness, refuses to answer questions, refuses or fails to produce documents. Section
34D of the Act provides that a person in contempt of the Comumission may be
detained by order of an examiner of the first Defendant for the purpose of bringing
that person before a Court as soon as practicable. Section 34B of the Act permits an
examiner of the first Defendant to apply to either the Federal Court or a Supreme
Court of a State or Territory to deal with an alleged contempt of the Commission as if
the contempt occurred before either a Federal Court or Cowrt of a State or Territory. If
the Court happens to be the Federal Court of Australia then by the combined
operation of s31 of the Federal Court Act 1976(Cth) and Reg. 11.04 of the High Court
Rules 2004 (Cth) the punishment is at large.

VL5 Sections 30(4) and (5) of the ACC Act provides “use immunity” in
circumstances where self — incrimination is claimed by a person. Such “use
immunity” is limited to criminal proceedings or proceedings for the imposition of a

penalty. The Plaintiff accepts that the legal effect of s.30 is to abrogate the privilege
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against self-incrimination-an established principle of the common law for over 300
years; Sorby v The Commonwealth (1983)152 CLR 281. At this point it should be
noted that despite the “use immunity” provisions in s30, sections 12 (1) () - (c) (6)
allied with 59 (7) appears to permit the dissemination of evidence generated by
executive interrogation to a “relevant law enforcement agency” such as Federal or

State police.

VI .6 Section 30 of the ACC Act imposes an obligation upon a person served with an
ACC summons to appear before an examiner and submit to interrogation and produce
documents. Despite s 30(5) providing protection against self incrimination and direct
use of the evidence does s 30 nevertheless impliedly abrogate the principle of non
interference with the administration of justice by way of compulsion to answer
questions about the very offence charged? The compulsion to answer questions
concerning the very offence charged creates a “real risk that the administration of
Justice will be interfered with” per Gibbs CJ; Hammond v The Commonwealth
(1982) 152 CLR 18 at p 198 (contra Sorby’s Case where the Plaintiffs’ had not been
charged with any offence when interrogated by the Royal Commissioner).The
contempt of court doctrine is fundamental fo the protection of the integrity and
authority of a court when administering the criminal and civil justice systems. “Any
interference with the course of the administration of justice is a contempt of court and
is unlawful * per Grifith CJ, Clough v Leahy (1905) 2CLR 139 at 161, Unmistakably
clear and express statutory language is required to abrogate a fundamental right such
as right to silence and prohibition against interference with administration of justice
by interrogation about the very offence charged. In Bropho v WA (1990)171CLR 1 at
17 the Court when dealing with the construction of a statute alleged by the

respondents not to bind the Crown in right of the State of Western Australia noted:

“One can point to other “rules of construction” which require clear and
unambiguous words before a statutory provision will be construed as displaying a
legislative intent to achieve a particular result. Examples of such “rules” are those
relating to the construction of a statute which would abolish or modify fundamental
common law principles or rights...” The rationale of all such rules lies in an
assumption that the legislature would, if it intended to achieve the particular effect

have made its intention in that regard unambiguously clear. Thus the rationale of the
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presumption against the modification or abolition of fundamental rights or principles
is to be found in the assumption that it is “in the last degree improbable that the
legislature would overthrow fundamental principles infringe rights, or depart from
the general system of law without expressing its intention with irresistible clearness;
and give to give any such effect to general words simply because they have that
meaning in their widest, or usual, or natural sense would be to give them a meaning

in which they were not really used”(Porter v Minahan (1908)7CLR 277 at p 304;..”
In Coco v R (1993-1994) 179 CLR 427 at 437 the Court said:

“The insistence on express authorization of an abrogation or curtailment of a
Sundamental right, freedom or immunity must be understood as a requirement for
some manifestation or indication that the legislature has not only directed its
intention to the question of the abrogation or curtailment of such basic rights
Jfreedoms or immunities but has also determined upon abrogation or curtailment of
them. The courts should not impute to the legislature an intention to interfere with
SJundamental rights .Such an intention must be clearly manifested by unmistakable and
unambiguous language. General words will rarely be sufficient for that purpose if
they do not specifically deal with the question because in the context in which they
appear they will often be ambiguous on the aspect of interference with fundamental
rights” per Mason CJ, Brennan, Gaudron, McHugh JJJ. Earlier in Plenty v Dillon
(1991)171 CLR at p 654 Gaudron and McHugh JJ observed:

“Inconvenience in carrying out an object authorised by legislation is not a ground for
eroding fundamental common law rights ; see also generally Heydon J re abrogation
of common law privilege against spousal incrimination at paras 165-168 ACC v
Stoddart [2011]HCA 47 (30/11/2011)

V1.7 The Plaintiff submits the approaches concerning the construction of Div 2 Part I
of the ACC Act by Mansfield J at first instance in OK v ACC (2009) 258 ALR 507
and Spender J dissenting in the Full Court of the Federal Court in ACC v OK (2010)
268 ALR 281 are correct. Mansfield J observed at p 519 supra:

“ds was explained in Hammond the public interest in the administration of justice is

a central feature of our society. It is not a principle fo be lightly qualified. Other
provisions of the ACC Act, as noted, recognise that principle: ss 254(9) and 294 (2). I
do not consider that the obligation of a person fo answer questions af an examination

under $30 (2)(b), in the overall context of the ACC Act impliedly qualifies that
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principle”. His Honour explained that the abrogation of the privilege against self-
incrimination in s30 (4) & (5) of the ACC Act was limited in the sense of not
excluding the principle enunciated in Hammond supra- this was despite the operation
of s 25A (9). Put another way, the Plaintiff submits s30 read with s25 A(9) of the
ACC Act evinces a legislative intention to fully accommodate the Hammond
principle of a public interest in a prohibition against interference with the

administration of criminal justice.

In the Full Federal Court Spender J did not embrace the majority joint judgment of
Emmett & Jacobson JJ whereby their Honours held at p 300 supra:

“Under the Commission Act generally, and s254 in particular, the risk of prejudice to
a fair trial is to be managed by confining the questions that might be put to a witness.
The Commission Act provides its own statutory safe guards to avoid risk to a foir trial
of such a charge. On its true construction the Commission Act permits an examination
fo continue on a subject matter directly related to a pending charge so long as the

protective prohibitions contemplated by s25A(3) and (9) have been put in place”.

“The objects of the Commission Act could be seriously impaired if its investigations
had to stop for an indeterminate period because charges had been laid, The public
interest requires the investigation of a federally relevant criminal activity to continue.
The right to a fair trial will not be compromised merely by asking questions of an

accused person in circumstances where appropriate confidentially is ensured”.

In summary the majority of the Full Federal Court held that as a matter of
construction Div 2 Part II of the ACC Act authorised an examiner to inquire into the
very charges pending against the examinee and further by its terms immunised an
examinee against prejudice. According to the purposive approach by the majority to
the construction of Div 2 Part II:

“Such principle as might relevantly be drawn from Hammond's Case is displaced by
the express provisions of the Commission Act” at p.300 supra.

Thus, their Honours reasoned, if there was no practical prejudice to the examinee
because any such potential prejudice arising from any derivative use of the evidence
was mandated by the Act to be monitored and confined by the examiner, thus there

was no interference with the administration of justice and threat to a fair trial. Section
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25A (3)(9) was a panacea against prejudice arising from parallel interrogation.
Effectively this reasoning was adopted and applied by the NSW Court of Criminal
Appealin Rv CB 7 MP v R A NSWCCA 264 9 December 2011 whereby the Court
set aside an order by the NSW District Criminal Court staying the prosecution of CB
as an abuse of process because of an impermissible interference with the
administration of justice. Following CB & MP Garling J in the Supreme Court of
NSW ordered the indictments in the prosecutions of Seller & McCarthy be
permanently stayed because of a wholesale failure by the ACC to abide by the ACC
Act; see Seller & MecCarthy [2012] NSWSC 934 17August 2012. This resulted in
the dissemination to prosecutorial authorities of evidence obtained under compulsion
and thus inferfered with the administration of criminal justice rendering illusory the
right not to be tried unfairly.

In a vibrant and powerful dissent Spender J at pp283-4 supra evaluated the legal effect
of the High Court’s judgment in Hammond supra as applied to in the circumstances
of OK:

“... the questioning and the compulsion to answer about the charges that was likely
to prejudice him in his defence and would constitute an interference with the due
administration of criminal justice and the continuance of the inquiry would amount to
a contempt of court. A parallel inquisitional enquiry by the executive when the person
summoned is compelled to be sworn as a witness and is subject to questioning about a
pending criminal charge constitules in itself injustice and prejudice to the person

summoned who has been charged with that criminal offence™

V1.8 Insummary on the construction question the Plaintiff submits that the judgment
of the majority in OK supra is wrong in so far as it holds that the Hammond principle
has been abrogated by the terms of Div 2 Part II of the ACC Act in particular,
525A(9). The Plaintiff submits that a scrutiny of the legislative history leading up to
the enactment of the ACC Act reveals the starting point to be the enactment of the
National Crimes Commission Act 1982 No.138 of 1982 (“the NCCA Act “). This
legislation concerned investigative powers in relation to Commonwealth, Territorial
and State offences referred to the Commission by a law of a State. Section 7(2) of the
NCCA Act concerned investigations into alleged organised criminal activity. It was
contemplated by s13 that any evidence of the commission of either Commonwealth,

State or Territory offences would be transferred to the relevant law enforcement
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authority. In broad terms s 21(1) - (12) of the NCCA Act provided that a person
served with a summons was compelled to attend the Commission and submit to an
examination. The right to silence in the face of incriminating questions was preserved
and could be maintained unless the Attorney General (Cth) or State had given an
undertaking concerning use immunity. Section 17(5)(6) of the NCCA Act provided a
discretion to take the evidence in public or private. The manner of taking the evidence
was informed by considerations of any prejudice to the fair trail of the examinee.
There was nothing in the NCCA Act suggesting authority to interrogate an examinee
of the very offences charged. This issue was specifically dealt with in the later
National Crime Authority Act no.41 (‘the NCA Act”™) which repealed the NCCA Act
in July 1984.This Act was more extensive in its operation because it gave
investigative powers in respect of Federal, Territorial and State offences in any case
that involved 2 or more offenders and substantial planning and organization including
organised crime, corruption, bribery, vice, tax evasion, illegal drug offences and
extortion. It also sought to establish Commonwealth and State Task Forces in order to
co-ordinate intelligence gathering, analysis and dissemination of “criminal
information” to all law enforcement authorities throughout the Commonwealth. Like
its predecessor the NCA Act by s30 compelled attendance before the Authority and
submission to interrogation but recognised the right to silence in the face of
incriminating questions but only if there was no undertaking by the either the DPP
(Cth) in respect of offences against a law of the Commonwealth and the DPP of a
State in respect to a State offence; s30 (4)(5)(6)(7). Importantly the National Crime
Authority Act 1984 contained a qualification in s 30(10) that a person was not
compelled to answer questions concerning the very offence(s) charged. Section 25(9)
of the 1984 Act is in practically identical terms to s 25A (9) of the ACC Act. Given
the specific qualification of 525 (9) of the 1984 Act by s30 (10) (in the nature of an
explanatory note) the Plaintiff submits that that qualification has been implicitly
embedded in the later s 25A (9) of the ACC Act. Therefore the Plaintiff submits the
mischief of s 25A (9), having regard to its legislative pedigree, is directed solely at
publication of the examination evidence to avoid potential prejudice to the trial of an
examinee, The Plaintiff submits the Hammond principle is not abrogated- certainly it
cannot be said that s25A is without ambiguity. Clear and unmistakable statutory
language is required before it can confidently be asserted the Hammond principle has

been abrogated by Part II Div 2 of the ACC Act. Therefore on the occasion the



|0

4o

12

Plaintiff was examined by the first Defendant in early February 2011 the practical
effect of Div II Part 2 of the ACC Act was that it transmogrified the Plaintiff into a
contributor to the case against the Plaintiff leaving the Plaintiff to rely on the
executive to secure his fair trial rights. This was, within the Hammond principle, an

impermissible interference with curial proceedings in progress against the Plaintiff,
VL. 9 The question concerning the Constitution

The Plaintiff submits the inviolable rule, identified in s71 of the Constitution, that
assigns the judicial power of the Commonwealth to the closed category of courts
identified in CH III not only prohibits the legislature from constituting itself or any
other functionary unauthorised by the Constitution as a court but strictly prohibits the
Parliament of the Commonwealth from enacting legislation which in effect takes
away from the judiciary its exclusivity and proper functions or interferes with them.
Part II Div 2 of the ACC Act is ultra vires the power of the Parliament of the
Commonwealth to the extent its legal effect is to sub contract to a non judicial
examiner appointed under the Act, a paraliel investigative pseudo curial process
concerning the very charges alleged against the Plaintiff. Further the discretion given
to the examiner by s 25 A (9) of the ACC Act concerning publication of the Plaintiff’s
evidence is beyond the control of a court. The court must rely upon the examiner’s
discretion as to the fairness of the criminal trial process concerning the Plaintiff. The
court has no power to protect itself from the examiner. Thus to borrow the words of
Dixon & Evattl], albeit in another context: “The question is not one of the wisdom,
propriety or justice of the course laid down by the provision. It is entirely a question
of the nature of legislative power”. The King v Federal Court of Bankruptcy ex
parte Lowenstein (1937-38)59 CLR 556 at 588

In Dietrich v R (1992)177 CLR 293 at 326 Dean J observed: “The fundamental
prescript of the criminal law of this country is that no person shall be convicted of a
crime except affer a trial according to law. In so far as the exercise of the judicial
power of the Commonwealth is concerned that principle is enirenched by the
Constitution’s requirement of the observance of the judicial process and fairness that
is implicit in the vesting of the judicial power of the Commonwealth exclusively in the

courts which CH III of the Constitution designates.” .
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“The fundamental requirement that a trial be fair is entrenched in the Commonwealth
Constitution by ChiIl's implicit requirement that judicial power be exercised in
accordance with the judicial process”Gaudron J at 362 supra. Eatlier In Petty and
Maiden v R (1991)173 CLR 95 at 128-9 her Honour had observed: “If is

Jundamental to our system of criminal justice that it is for the prosecution fo establish
guilt beyond reasonable doubt .The corollary of that — and it is equally fundamental-

is that insanity and statutory exceptions apart, it is never for an accused person to
prove his innocence. See Wollmington v DPP [1935] AC 462.Therein lies an
important aspect of the right to silence which right also encompasses the privilege
against incrimination”

In Katsuno v R (1999)199CLR 40 at 60 Gaudron Gummow & Callinan JJJ found
that “a failure to observe the requirement of the criminal process in a fundamental
respect” included the failure to observe mandatory provisions relating to the
Constitution. Later tn SA v Totani (2010) 242 CLR 1 at 20 French CJ identified and
explained the principle of judicial independence that underpins CHIII of the
Constitution:

“Courts and judges decide cases independently of the executive government. That is
part of Australia’s common law heritage which is antecedent to the Constitution and
supplies principles for its interpretation and operation. Judicial independence is an
assumption which underlies CHIII of the Constitution; concerning the exercise of the
Judicial power of the Commonwealth..... It is a requirement of the Constitutional that
Judicial independence be maintained in reality and appearance for the courts created
by the Commonwealth and for the courts of the States and Territories. Observance of
that requirement is never more important than when decisions affecting personal

liberty and liability to criminal penalties are to be made”

VI1.10 The Plaintiff submits that the administration of criminal justice can
conveniently be divided into two separate stages namely; the non judicial
investigative stage culminating in the charging of a person followed by the judicial
investigative stage. The charging of a person with an offence is an executive act; ex
Parte Lowenstein. The judicial investigative stage commenced following upon the
Plaintiff being charged with the Commonwealth indictable offences described in para
6 p 23 CSB and para 4 of the Statement of Claim dated 19 April 2012.at p 7 CSB.
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VL11 The administration of an accusatorial system of criminal justice promises and
recognises certain fundamental principles in particular, a presumption of innocence,
right to silence, right to give or not give evidence, right to confront an accuser by
cross-examination, an obligation upon the prosecution to carry the persuasive and
evidentiary burdens of proof, the obligation upon the prosecution to put its whole case
before the defence decides whether to make answer to the charge, the right to reserve
and not reveal one’s defence to the charge(s), to have all the elements of an offence
proved beyond reasonable doubt, and in the case of every Commonwealth offence
prosecuted on indictment a trial by jury returning nothing less than a unanimous
verdict. The Plaintiff submits the aforementioned criminal process rights in respect of
offences against the laws of the Commonwealth are entrenched in CHIII of the
Constitution because the exercise of Commonwealth judicial power and power
incidental to it is constitutionally mandated to be exercised in accordance with the
observance of the judicial process. Wilde v R (1988)164 CLR 365 at 375; Jago v
Distriet Court (1989)168 CLR 23 at 56; Glennon v R (1992)173 CLR 592 at 623;
Subramanian v R (2004) 29 ALJR 116, Shaw v R (1952)85CLR at 379; Cheatle v
R (1993) 177 CLR 541.Further the aforementioned criminal process rights are
implicit in ss 68(1)-(11) and 79 of the Judiciary Act 1901(Cth). In so far as the
committal for trial process is concerned it is incidental and inviolably connected to the
invocation of Commonwealth judicial power; Muarphy v R (1985-85) 158 CLR 596
at 612. The vesting of a State court with Federal jurisdiction pursuant to s 77iii of the
Constitution includes power incidental to the exercise of Commonwealth judicial
power; Pearce v Cocchiaro (1977) 137 CLR 600; Cominos v Cominos (1972) 127
CLR 588.

VI. 12 In Hammond the Plaintiff at the time he was examined by the Royal
Commissioner had been committed for trial. Despite the fact that the Royal
Commissions Act 1902 (Cth) provided use immunity concerning evidence given by
the Plaintiff before the Commission and abrogated the privilege against self
incrimination Gibbs CJ observed at p 198 supra: “Once it is accepted that the plaintiff
will be bound, on pain of punishment to answer questions designed to establish that
he is guilty of the offence with which he is charged it seems to me inescapably to
Sollow in the circumstances of this case that there is a real visk that the

administration of justice will be interfered with. It is clear that questions will be put
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and pressed. It is true that the examination will take place in private and that the
answers may not be used at the criminal trial. Nevertheless the fact that the plaintiff
has been examined in detail as to the circumstances of the alleged offence is very
likely to prejudice him in his defence”. Dean J at p 206 supra noted: “Where a court is
exercising the judicial power of the Commonwealth pursuant to s 71 of the
Constitution such interference involves a derogation of the constitutional guarantees
that flow from the vesting of the judicial power of the Commonwealth in courts of
law” The Plamtiff submits the aforementioned statement of principle by Dean J
applies equally prior to the invocation of Commonwealth judicial power where a
person has been charged and interrogated on the very charges to be committed for
trial.

In Melbourne Steamship Co Ltd v Moorehead (1912)15 CLR 333 at 346 Barton J
wrote:

“If s15B were read as an interference with judicial proceedings it would be an
exercise by the legislature of a power vested by the Constitution in the judiciary. It
cannot therefore be so read if it is, as without doubt it is, open to an interpretation
consistent with the Constitution. Such interpretation removes it altogether from the
area of judicial proceedings. When the point has been reached at which the Crown
institutes such proceedings in respect of the subject matter of the questions there is no
right in the Comptroller-General to institute an enquiry. That subject matter has
passed into the hands of the courts alone”

In RPS v R (2000) 199 CLR 620 at 643 McHugh J observed:

“The right to silence derives from the privilege against self incrimination. That
privilege is one of the bulwarks of liberty. History, and not only the history of
totalitarian societies, shows that all too frequently those who have a right fo obtain an
answer soon believe that they have a right to the answer that they believe should be
Jorthcoming. Because they hold that belief, often they do not hesitate to use physical
and psychological means to obtain the answer they want. The privilege against self —
incrimination helps to avoid this socially undesirable consequence”, In Ullmann v
US [1956]350 US 422 at 426-428 Frankfurter J defined the spirit of the Fifth
Amendment privilege against self — incrimination as “one of the great landmarks in
man’s struggle to make himself civilized”. In Rees v Kratzmann (1965)114 CLR
63 at 80 Windeyer J explained that:
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“There is in the common law a traditional objection to compulsory interrogations.
Blackstone explained it: ' For at common law, nemo tenebatur prodere seipsum: and
his fault was not wrung out of himself, but rather to be discovered by other means and
other men”:Comm.iv, 296 .The continuing regard for this element in the lawyer’s
notion of justice may be, as has been suggested, in the common law of hatred of the
Star Chamber and its works. It is linked with the cherished view of English lawyers
that their methods are more just than are the inquisitional procedures of other
countries” Further W J V Windeyer in his valuable monograph “Lectures on Legal
History”2™ edition at p 173 (written before his Honour was appointed a justice of the
High Court) noted that:

“The inquisitorial methods, extremely harsh sentences and the secrecy of its
proceedings, especially in political cases, made the Star Chamber, under the Stuaris a
by-word for tyranny™ Historically at least by the late 17 Century in England the
common law right to silence had become entrenched - the rejection of the excesses of
the Court of Star Chamber which, under the Stuarts, evolved to become the long and

enthusiastic prosecutorial arm of the Curia Regis.

The Plaintiff relies upon the observation by Murphy J in Hammond at p 201 supra:
“For the purposes of this case therefore it is assumed that the plaintiff has no
privilege against self-incrimination. He is awaiting his trial on indictment for
conspiracy against the laws of the Commonwealth. He has a constitutional right to
trial by jury (see Constitution, s 80) It is inconsistent with that right that he now be
subject to interrogation by the executive government or that his frial be prejudiced in
any manner. I would take this view whether or not he has privilege against self-
incrimination”. The Plaintiff submits that Part II of Div 2 of the Act is contrary to or
inconsistent with one of the inviolable features of the institution of trial by jury
mandated by s 80 of the Constitution. This inviolable feature was identified by
Murphy J in the passage quoted above as immunity against parallel executive
interrogation once a person has been charged. Theoretically it would be possible
pursuant to Part II Div 2 for the first Defendant to compel any person to attend before
one of its examiners for examination during the actual committal or trial of that
person. Historically the High Court has identified the institution of trial by jury in s80
to be attended with certain inviolable features e.g. Cheatle v R (1993) 177 CLR 541-
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unanimity of verdict; Brown v R (1986) 160 CLR 171-prohibition on a trial by judge

alone.

14. In summary the Plaintiff submits that the judicial power of the Commonwealth
vested by s71 of the Constitution in the closed category of courts described in CHIII
is vested on the axiom of obedience to the judicial process. Following a person being
charged with an offence against a law of the Commonwealth a curial investigative
process commences and continues until the federal controversy joined between the
Commonwealth and the person so charged is finally quelled by either a verdict of a
jury, a plea of guilty or discontinuance of the charge(s).To repeat and borrow the
words of Barton J in Melbourne Steamship supra at 346 “The subject matter has
passed into the hands of the courts alone” Parallel executive interference with the
process described is inimical to the exclusivity of the exercise of Commonwealth
judicial power and contrary to an inviolable feature of the institution of trial by jury in
s80 of the Constitution. The Plaintiff accepts that s15A of the Acts Interpretation Act
(Cth) may operate to read down Part Il Div 2 of the ACC Act so as to confine an
examiner of the first Defendant to an examination which does not touch on the federal

matter charged.

PART VII: APPLICABLE CONSTITUTIONAL AND STATUTORY
PROVISIONS
VIL1 The application of Chapter III of the Constitution concerns this matter.

VIL2 Australian Crime Commission Act 2002(Cth) Reprint 4 ss 1-6A, Part II Div 1
8s7-TK, Divl A ss12-22, Part 11 Div2 ss24A-36, Part II Div 3 ss 37-51 Part 111 ss52-
62. |

VIL.3 National Crime Commission Act 1982 No.138 of 1982(repealed) ss1-23
VII.4National Crime Authority Act No.41 of 1984 Reprint 3 (repealed)ss1-7,11-16,
25-36

VIL3 The aforementioned provisions of the ACC Act are still in force and are
attached as an annexure. The NCC Act and the NCA Act have been repealed but the

relevant sections are also attached as an annexure.
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PART VIII: ORDERS SOUGHT
VIIL.1 Answer question 1 in the stated case “No”™

VIIL2 If the answer to question 1 in the stated case is “Yes”,

Answer question 2 “Yes”.

VIIL.3 Declare Div 2 Part IT of the ACC Act 2002(Cth) invalid to the extent it permits
an examiner appointed under s 46 B (1) of the Act to conduct an examination of a
person charged with a Commonwealth indictable offence where that examination

concerns the subject matter of the offence so charged.

VIIL4 Restrain the first Defendant by their officers, examiners, servants, agents, and
empioyees from further examining or resuming the examination on oath or
affirmation of the Plaintiff until determination by curial process of the alleged

Commonwealth indictable offences charged.

VIIL5 Restrain the first Defendant by their officers, examiners, servants, agents, and
employees from preserving or keeping any recordings, transcripts, tapes, computer
discs or computer records of the examination conducted by the first Defendant on the
1% and 2™ of February 2011.

VIIL6 Costs

PART IX: ESTIMATED TIME REQUIRED FOR PLAINTIFF’S ORAL
ARGUMENT

XI.1 The Plaintiff estimates that 1 hour will be sufficient to present the Plaintiff’s oral

argument, L{
G liﬁgdler e

\_.
Counsel for the Plaintiff
7" Floor Windeyer Chambers 225 Macquarie Street SYDNEY 2000
Ph 02 9232 2944,

Fax 02 9223 1262
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An Act to establish the Australian Crime
Commission, and for related purposes

Part I—Preliminary

1 Short title [ses Nowe 1)

This Act may be cited as the Australian Crime Commission Act
2002.

2 Commencement [see Note []

This Act shall come into operation on a day to be fixed by
Proclamation.

3 Repeal

The National Crimes Commission Act 1982 is repealed.

4 Inferpretation
(1} In this Act, unless the contrary intention appears:

ACC means the Australian Crime Commission established by
section 7.

ACC operation/investigation means:
(a) an intelligence operation that the ACC is undertaking; or

(b) aninvestigation into matters relating to federally relevant
criminal activity that the ACC is conducting,

acting SES employee has the same meaning as in the Public
Service Act 1999,

appoint includes re-appoint.
Board means the Board of the ACC.

business includes:
(a) any profession, trade, employment or vocational calling;

Australian Crime Commission Act 2002
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) Section 4 .
i : Section 4
(b) ?:irh:ranslaclior; or :{ransactions, whether lawful or unlawful, ‘ Sederally relevant criminal activity means:
e nature ol H H .
Joan): and trade or commerce (including the making of a ! (2) arelevant criminal activity, where the serious and organised
t crime is an offence against a law of the Commonwealth or of
(c) any activity, whether lawful or unlawful, carried on for the a Territory; or
! purposes of gain, whether or not the gain is of a pecuniar ) - ivi i i
i nature and whether the gain is direct or indirect. ¥ ‘ ,. (b) irri(:rl!i\.fant criminal activity, where the serious and organised
CEQ means the Chief Executive Officer of the ACC, } (i} is an offence against a law of a State; and

i i il) has a federal aspect.
confiscation proceeding means a proceeding under the Proceeds of (in P

Crime Act 1.’987 or the Proceeds of Crime Act 2002, or under a Soreign law enforcement agency means:

Zg:est’f}dllllgd[aW within the meaning of either of those Acts, but {a) a police force (however described) of a foreign country; or

a0 usl not K‘lc tde a eriminal prosecution for an offence under either (b} any other authority or person responsible for the enforcement
0se Acts or a comresponding law. of the laws of the foreign country.

docu i i ; . : .
ment has the same meaning as in the Evidence Act 1995, intelligence operation means the collection, correlation, analysis

eligible Commonwealth Board member means the following or dissemination of criminal info'rrpntion and intelligence relating

members of the Board: to federally relevant criminal activity.

(a) the Commissioner of the Australian Federal Police; Inter-Governmental Committee or Commitiee means the

(B) the Secretaty of the Department; Inter-Governmental Committee referred 1o in section 8.
(<) ‘tshc C_hief Executive Officer of the Australian Customs issuing officer means:
ervice; ,
i (d) gI: f;?;gggg?on of the Australian Securities and Investmenis ((:3 :frﬂj:: zg ;h:oi?zrfa; (S:t.;:: ;I?EI‘errilor)" or
(e) the Director-General of Security holding office under the (€) @ Federal Magistrate

Australian Security Intelligence Organisation Act 1979, law enforcement agency means:

eligible person means: (a) the Anstralian Federal Police;
(a) an examiner; or (b) a Police Force of a State; or
(b) & member of the staff of the ACC who is also a member of: (c) any other authority or person respansible for the enforcement
(I} the Australian Federal Police; or of the laws of the Commonweaith or of the States.

(ii} the Police Force of a State. legal practitioner means a barrister, a solicitor, a barrister and

examiner means a person appoint seati A i solicitor, or a legal practitioner, of the High Court or of the
p ppointed under subsection 46B(1). {':'): (] Supreme Court of a State or Territory.

federal aspeet, in relation to an offence against 3 |
’ aw of a St; .
has the meaning given by subsection 4A(§)_ A Siate, member of the staff of the ACC means:

(a) a member of the staff referred to in subsection 47(1); or

Federaf Court means the Federal Court of Austraiia, (b} a person participating in an ACC operation/investigation; or
‘]l 0 (c) a member of a task force established by the Board under

paragraph 7C{1)(f); or

2 A . . .
ustralian Crime Commission Act 2002 Australian Crime Commission Act 2002 3
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Section 4

(d) a person engaged under subsection 48(1); or
(e) a person referred to in section 49 whose services are made
available to the ACC; or

(f} alegal practitioner appointed under section 50 to assist the
ACC as counsel.

officer of a State inciudes:

(a) aMinister of the Crown of a State;

(b) a member of either House of the Parliarent of a State or, if
there is only one House of the Parliament of a State, a
member of that House,

a person holding or acting in an office (including a Jjudicial

office) or appointment, or employed, under a law of a State;

and .

(d) aperson who is, or is a member of, an anthority or body
established for 4 public purpose by or under a law of a State
or is an officer or employee of such an authority or body.

{c

=

officer of a Territory includes:

(a) a persen holding or acting in an office (including a judicial
office) or appointruent, or employed, under a law of a
Territory; and

(b) a person who is, or is a member of, an authority or body
established for a public purpose by or under a law of a

Territory or is an officer or employee of such an authority or
body.

officer of the Commonwealth includes:

(2} a Minister of State of the Commonwealth;

(b) a member of either House of the Parliament of the
Commonweaith;

() a person holding or acting in an office (including a judicial
office) or appointment, or employed, under a law of the
Commonwealth; and

(d) a person who is, or is a member of, an authority or body
established for a public purpese by or under a [aw of the

Commonwealth or is an officer or employee of such an
authority or body,

but does not include an officer of a Territory.

Australian Crime Commission Act 2002

Ll

Preliminary Paxtl

Section 4

participating State means a State the Premier of which:
(a) has notified the Prime Minister that the State will participate
in the activities of the Imer-Governmental Committee; and
(b) has not subsequently notified the Prime Minister that the
State will not participate in the activities of the Committee.

passport means an Australian passport or a passport issued by the
Government of a country other than Australia.

relevant criminal activity means any circumstances implying, or
any allegations, that a serious and organised crime may have been,
may be being, or may in future be, committed against a law of the
Commoenwealth, of a State or of a Territory.

secrecy provision means:
(a) a provision of a law of the Commonwealth or of a Termitory,
being a provision that purports to prohibit; or
(b} anything done, under a provision of a law of the
' Commonwealth or of a Territory, to prohibit;
the communication, divulging or publication of information, the
production of, or the publication of the contents of, a document, or
the production of a thing.

serious and organised crime means an offence:

{a) that involves 2 or more offenders and substantiak planning
and organisation; and

(b) that invoives, or is of a kind that ordinarily involves, the use
of sophisticated methods and techniques; and

(c) that is committed, or is of a kind that is ordinarily committed,
in conjunction with other offences of a like kind; and

{d) that is a serious offence within the meaning of the Proceeds
aof Crime Act 2002, an offence of a kind prescribed by the
regulations or an offence that involves any of the following:

(i) theft;

(ii) fraud;

(iii} tax evasiom;

(iv) meney laundering;
(v} currency violations;
(vi) illegal drug dealings;
(vii) illegal gambling;

Australian Crime Commission Act 2002 5
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(viii) obtaining financial benefit by vice engaged in by others;

(ix) extortion;

(x) violence;

{xi) bribery or corruption of, or by, an officer of the
Commonwealth, an officer of a State or an officer of a
Territory;

(xii) perverting the course of ‘justice;
(xiif) bankruptcy and company violations;
(xiv) harbouring of criminals;
{xv} forging of passports;
(xvi) firearms;
{xvil) armament dealin £s;
(xviii) illegal importation or exportation of fauna into or out of
Australia;
(xix) cybercrime;
{xx) matters of the same general nature as one or more of the
matters listed above; and
(da) that is;

(i) punishable by imprisonment for a period of 3 Years or
more; or

(i) a serious offence within the meating of the Proceeds af
Crimes Act 2002;
but;

{e} does ot include an offence committed in the course of a
genuine dispute as to maiters pertaining to the relations of
employees and employers by & party to the dispute, unless
the offence is committed in connection with, or as part of, a
course of activity involving the commission of a serious an
organised crime other than an offence so committed; and

{f} does not include an offence the time for the commencement
of a prosecution for which has expired.

Nate: See nl§o Subs'l:cll'(.)n {2} (which expands the meaning of serious and
organised erime in certain circamstances),

.?;:.‘9.5; emplgyee has the same meaning as in the Public Service Act

Australian Crime Commission Act 2002
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special ACC operation/investigation means:
(a) an intelligence operation that the ACC is undertaking and
that the Board has determined to be a special operation; or
{(b) an investigation into matters relating to federally relevant
criminal activity that the ACC is conducting and that the
Board has determined to be a special investigation,

State includes the Australian Capital Territory and the Northern
Teeritory.

faxation secrecy provision means a secrecy provision that is a
provision of a law that is a taxation law for the purposes of the
Taxation Administration Act 1953,

Territory does not include the Australian Capital Terrilory or the
Northern Territory.

the Commonwealth Minister or the Minister means the Minister
of State administering this Act.

(2) If the head of an ACC operationfinvestigation suspects that an
offence (the incidental offence) that is not a serious and organised
crime may be directly or indirectly connected with, or may be a
part of, a course of activity invelving the commission of a serious
and organised crime {whether or not the head has identified the
nature of that serious and crganised crime), then the incidental
offence is, for so long only as the head so suspects, taken, for the
purposes of this Act, to be a serious and organised crime.

(3) In this Act:
{a} areference to the Parliament of a State is to be read as:

(i} in relation to the Australian Capital Territory—a
reference to the Legislative Assembly of that Territory;
and

(ii) in relation to the Northern Territory—a reference to the
Legislative Assembly of that Territory: and
(b) areference to the Governor of a State is to be read as:
(i) in relation to the Australian Capital Territory——a
reference to the Governor-General; and

(i) in retation to the Northern Territory—a reference to the
Administrator of that Territory; and

(c) areference to the Premier of a State is to be read as:

Austrafian Crime Commission Act 2002 7
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(i) in relation to the Australian Capitat Territory—a
reference to the Chief Minister of that Territory; and

(ii) in relation to the Northern Territory—a reference to the
Chief Minister of that Territory; and

(d) areference to a Minister of the Crown of a State is to be read
as:

(i) in refation to the Australian Capital Territory—a
reference to a person appointed as a Minister under
section 41 of the Australian Capital Territory
(Self-Governmens) Act 1988; and

(ii} in relation to the Northern Territory—a reference to a
person holding Ministerial office within the meaning of
the Northern Territory (Self-Government) Act 1978.

4A When a State offence has a federal aspect
Object

(1} The object of this section is to identify State offences that have a
federal aspect because:

{a) they potentially fall within Commonwealth legislative power
because of:

(i) the elemenis of the State offence; or

(ii) the circumstances in which the State offence was
committed (whether or not those circamstances are
expressed to be elements of the offence); or

(b} either:

(i) the ACC investigating them is incidental to the ACC
investigating an offence against a law of the
Commonwealth or a Territory; or

(i) the ACC underiaking an intelligence operation relating
to them is incidental to the ACC undertaking an
intelligence operation relating to an offence against a
law of the Commonwealth or a Territory.

Federal aspect

{2) For the purposes of this Act, a State offence has federal aspect if,
and only if:

(a) both:
{i) the State offence is not an ancittary otfence; and

Australian Crime Commission Act 2002
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(i) assuming that the provision creating the State offence
had been enacted by the Parliament of the
Commonwealth instead of by the Parliament of the
State—the provision would have been a valid law of the
Commonwealth; or

(b) both:

(i) the State offence is an ancillary offence that relates to a
particular primary offence; and
(it) assuming that the provision creating the primary offence
had been enacted by the Parliament of the
Commonwealth instead of by the Pactiament of the
State—the provision would have been a valid law of the
Commonwealth; or
(c) assuming that the Parliament of the Commonwealth had
enacted a provision that created an offence penalising the
specific acts or omissions involved in committing the State
offence—that provision would have been a valid law of the
Commonwealth; or
{d) both:

(i) the ACC is investigating a matter relating to a relevant
criminal activity that relates to an offence against a law
of the Commonwealth or a Territory; and

(ii) if the ACC is investigating, or were to investigate, a
matter relating to a relevant criminal activity that relates
to the State offence—that investigation is, or would be,
incidental to the investigation mentioned in
subparagraph (i); or

(e) both:

(i) the ACC is undertaking an intelligence operation
relating to an offence against a law of the
Commonwealth or a Territory; and

(ii) if the ACC is undertaking, or were to underiake, an
intelligence operation relating to the State offence—that
operation is, or would be, incidental to the operation
mentioned in subparagraph (i).

Specificity of acts or omissions

(3) For the purposes of paragraph (2)(c), the specificity of the acts or
omissions involved in committing & State offence is to be
determined having regard to the circumstances in which the

Australian Crime Commission Act 2002
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offetice was committed {whether or not those circumstances are
expressed to be elements of the offence).

State gffences covered by paragraph (2j(c)

(4) A State offence is taken to be covered by paragraph (2){c) if:
(a) the State offence affects the interests of:
(i} the Commonwealth; or
(ii) an authority of the Commonwealth; or
(iii} a constitational corporation; or

(b) the State offence was committed by a constitutional
corporation; or

{c} the State offence was commi tted in a Common

wealth place;
or

(d) the State offence involved the

f ] use of a postal service or other '
like service; or

(e} the State offence involved an electronic communication; or
(f) the State offence involved trade Or commerce:

(i) between Australia and places outside Australia; or

(i) among the States; or

(i1} within a Territory, between a State and a Territory or
between 2 Territories: or

(g) the State offence involved:

() bank.ing (other than Seate banking not extending beyond
the limits of the State concerned); or

(ii) insurance (other than State insurance not extending
beyond the limits of the State concerned); or
(h) the State offence relates to a matter outside Australia.

(3) Subsection (4) does not limit paragraph (2)c).
Definitions

(6) In this section: ‘}E"(-’

encillary offence, in relation to an offence

the primary o
means: (the p "y offence).

(a) an offence of conspiring to commit the primary offence; or

10
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(b} an offence of aiding, abetting, counselling or procuring, or
being in any way knowingly concerned in, the commission of
the primary offence; or

(¢} an offence of attempting to commit the primary offence.

Commonwealtl: place has the same meaning as in the
Commonwealth Places (Application of Laws) Act 1970.

constitutional corporation means a corporation to which
paragraph 51(xx) of the Constitution applies.

elecironic communication means a communication of information:
{a) whether in the form of text; or
{b) whether in the form of data; or
(e) whether in the form of speech, music or other sounds; or

(d) whether in the form of visual images (animated or
otherwise): or

(e) whether in any other form; or
() whether in any combination of forms;
by means of guided and/or ungujded electromagnetic energy.

intelligence operation means the collection, correlation, analysis
or dissemination of criminal information and intelligence relating
to a relevant criminal activity.

State offerce means an offence against a law of a State,

5 Act {0 bind the Commenwealth and Norfolk Island

This Act binds the Crown in right of the Commonwealth and of
Norfolk Island but does not bind the Crown in right of a State.

6 Extension to external Territories

This Act extends to all the external Territories.

6A Application of the Criminal Code

Chapter 2 of the Criminal Code applies to all offences against this
Act.
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The Australian Crime Commission (the ACC) Part I
Establishment and functions of the Australian Crime Commission, the Board and the
Inter-Governmental Committee Division 1

Section 7

Section 7B
: (o

Subdivision B—The Board of the ACC

Part II-—The Australian Crime Commission (the

. ACC) 7B Establishment of the Board

P i e . (1) The Board of the ACC is established by this section.
. Division 1—Establishment and functions of the Australian ' Board members

i Crime Commission, the Board and the :

[ Inter-Governmental Committee {2) The Board consists of the following members:

L

(a) the Commissioner of the Australian Federal Police;
(b) the Secretary of the Department;

(c) the Chief Executive Qfficer of the Australian Customs
7 Establishiment of the Australian Crime Commission Service;

it Subdivision A—The Australian Crime Commission

. . (d) the Chairperson of the Australian Securities and Investments
(1) The Australian Crime Commission is established by this section,

Commission;
l (2} The ACC consists of; (&) the Director-General of Security holding office under the
{a} the CEQ; and Australian Security Intelligence Organisation Act 197%;
(b) the exarr;iners~ and (f) the Cornmissioner or head (however described) of the police
: () the memb ’f the staff force of each State and of the Northern Territory;
E i ¢ memnbers of the staff of the ACC. {g) the Chief Police Officer of the Australian Capital Territory;
’ 7A Functions of the ACC {h) the CEC.
: The ACC has the following functions: Chair

; (a) to cotlect, carrelate, analyse and disseminate criminal

; : . . (3) The Commissioner of the Australian Federal Police is the Chair of
information and intelligence and to maintain a national

‘. . the Board,

: database of that information and intelligence;

E L) to undfartake, when autherised by the Board, intelligence 7C Functions of the Board

j operations; . .

" (€) to investigate, when authorised by the Board, matters relating (1) The Board has the following functions:

to federally relevant criminal activity;

{d) to provide reports to the Board on the ouicomes of those
operations or investigations; )3 .

(e) to provide strategic criminat intellj gence assessments, and {c} to authorise, in writing, the ACC to undertake intelligence
any other criminal information and intelligence, to the Board; operations or to investigate matters relating to federally

(f} to provide advice to the Board on national criminal relevani criminal activity;
intelligence priorities;

(2) to determine national criminal intelligence priorities;

(b) to provide strategic direction to the ACC and to determine
the priorities of the ACC;

(d) to determine, in writing, whether such an operation isa

(8} such other functions as are conferred on the ACC by other o 0 special operation or whether such an investigation is a special
provisions of this Act or by any other Act, ; 1 investigation,

12 Australian Crime Commission Acr 2002 Australian Crime Commission Act 2002 i3
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Section 7C

(e) to determine, in writing, the class or classes of persons to
participate in such an operation or investigation;
(f) to establish task forces;

(g} todisseminate to law enforcement agencies or foreign law
enforcement agencies, or to any other agency or body of the
Commonwealth, a State or a Territory prescribed by the
regulations, strategic criminal intelligence assessments
provided to the Board by the ACC;

(h) 10 report to the Inter-Governmental Commi ttee an the ACC's
performance;

(i} such other functions as are conferred on the Board by other
provisions of this Act.

Note: The C_EO must determine, in writing, the head of an intetligence
operalion or an investigalion iato matiers relating to federally relevant
criminal activily: see subsection 46A(24).

Special operations

(2} The Board may determine, in writing, that an intelligence operation
is a special operation. Before doing so, it must consider whether
methods of collecting the criminal information and intelligence that
do not involve the use of powers in this Act have been effective.

Note 1:  See also subsection 7G(4) for the voting rule that applies in relation to
such a determineticn.

Note 2:  See also Division 2 for the examination powers available if there is a
special opecation,

Special investigarions

(3} The Board may determine, in writing, that an investigation into
matters relating to federally relevant criminal activity is a special
investigation. Before doing so, it must consider whether ordinary

police methods of investigation into the matters are likely to be
effective.

Note I See also subsection 7G

(4} for the voting rule that applies in refation to
such a determination,

Note2:  Seealse Division 2 for the examination powers available if there is a
special investigation.
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Establishment and functions of the Australian Crime Commission, the Board and the

Inter-Governmental Commitiee Division I

Section 7D

Further details

{4) A determination under subsection (2) or (3) must:

(a) describe the general nature of the circumstances' or
allegations constituting the federally relevant eriminal
activity; and

{b) state that the serious and organised crime is, or the serious
and orpanised crimes ate or include, an offence or offences
against a law of the Commonwealth, a faw of a Territory or a
law of a State but need not specify the particular offence or
offences; and

(c) set out the purpose of the operation or investigation,

Informing the Inter-Governmental Committee

(5) The Chair of the Board must, within the period of 3 dalys beginning
on the day a determination under subsection (2} or (3} is made,
give a copy of the determination to the Inter-Governmental
Committee.

When determination takes effect

(6) A determination under subsection (2) or (3} has effect immediately
after it is made.

7D Board meetings
{1) The Chair of the Board may convene meetings of the Board.

(2) The Chair, in exercising his or her power to convene meetings,
must ensure that meetings of the Board are scheduled to meet the
following requirements:

(a) the first meeting of the Board must be within 2 months after
the commencement of this section;

(b} there must be a minimum of 2 meetings each calendar year;

{c) the Board must meet in accordance with the sched.u!e of )
Board meetings determined by the Board under this section.

(3) The Board, at its first meeting, must determine, in writing, a
schedule of Board meetings.

Australian Crime Commission Act 2002 15
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Section 7B

78 Presiding at Board meetings

A meeting of the Board must be presided over by:
(a} if the Chair of the Board is present—the Chair; or
{b) otherwise—-another eligible Commonwealth Board member

who is present and who is nominaied, in writing, by the Chair
to preside.

7F Quorum at Board meetings

At 2 meeting of the Board a querum s constituted by 7 Board
members (not including the CEO).

7G Voting at Board meetings

(1) Subject to this section, a question arising at a meeting of the Board

is to be determined by a majority of the votes of Board members
present,

Person presiding has a casting vote

(2} The person presiding at a meeting has:
(a) adeliberative vote; and
(b} if necessary, also a casting vote.

CEO is not a voting member

(3) The CEOQ is not entitled to vote on any question arising at a
meeting of the Board.

Voting for special ACC operations/investigations

(4) The Board cannot determine that an intelligence operation is a
spectal operation, or that an investigation into matters relating to
federally relevant criminal activity is a special investigation, unless
at least 9 Board members (including at least 2 eligible
Commonwealth Board members) vote in favour of making the
determination.

I
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Section 7TH

7H Conduct of Board meetings

(1) The Board may regulate proceedings at its meetings as it considers
appropriate.

Note: Section 33B of the Acts futerpratation Act 1901 provides for people o
participate in meetings by various means of communication (¢.g.
1elephone).

(2) The Board must ensure that minuies of its meetings are kept.

7] Resolutions outside of Board meetings

(1) This section applies to a resolution:
{a} which, without being considered at a meeting of the Board, is
referred to all members of the Board; and
(b} of which:
(i) if subparagraph (ii) does not apply—a majority of those
members (not including the CEO); or
(ii) if the resolution is that the Board determine that an
intelligence operation is a special operation, or that an
investigation into matters relating to federally relevant
criminal activity is a special investigation—at least 9
Board members (not including the CEO but including at
teast 2 eligible Commonwealth Board members);
indicate by telephone or other mode of communication to the
Chair of the Board that they are in favour.

(2) The resolution is as valid and effectual as if it had been passed at a
meeting of the Board duly convened and held.

7K Board commitiees

(1} The BOi'll'd may, with the unanimous agreement of all the members
of the Board (not including the CEO), establish a committee or
committees to assist in carrying out the functions of the Board.

(2} The Board may dissolve a comimittes at any time.
Functions

(3) The functions of a committee are as determined by the unanimous
agreement of all the members of the Board (not including the
CEO).
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Section 9

9 To avn_id_ doubt, the revoking of the determination does not affect
the val'xdn?r of any act done in connection with the ACC
opeeation/investigation concerned before the CEO is so notified.

Committee under no duty to consider whether to exercise powers

(10) The Committee does not have a duty to consider whether to
exen-:ise the power under subsection {2) or (7) in respect of any
special determination, whether the Committee is requested to do so
by any person, or in any other circumstances,

22
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Section 12

Division 1A—Performance of functions and exercise of
powers

12 Performance of functions

(1) Where the ACC, in carrying out an ACC operation/investigation,
obtains evidence of an offence against a law of the Commonwealth
or of a State or Territory, being evidence that would be admissible
in a prosecution for the offence, the CEQ must assemble the
evidence and give it to:

(a) the Attorney-General of the Commonwealth or the State, as
the case requires; or

(b} the relevant law enforcement agency; or

(c) any person or authority (other than a Jaw enforcement
agency) who is autherised by or under a law of the
Commonwealth or of the State or Territory to prosecute the
offence.

Mote: The CEQ may also disseminate information in certain circumslances
to law enforcement agencies and other bodies: see section 59.

(1A) Where the ACC, in carrying out an ACC operationfinvestigation,
obtains evidence that would be admissible in confiscation
proceedings, the CEQ may assemble the evidence and give it to:-

{(a) the Attorney-General of the Commonwealth or the State, as
the case requires; or

(b) arelevant law enforcement agency; or

(c) any person or authority (other than a law enforcement
authority} who is authorised to commence the confiscation
proceedings.

(3) Where, as a result of the performance of any of the ACC’s
functions, the Board considers that a recommendation should be
made to the Commonwealth Minister or to the appropriate Minister
of the Crown of a participating State, being a recommendation:

(a) for reform of the law relating to relevant offences, including:
(i) evidence and procedure applicable to the trials of
relevant offences;
(i} relevant offences in relation to, or involving,
corporations;
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Section 16

(iii) taxation, banking and financial frauds;
{iv) reception by Australian courts of evidence obtained in
foreign countries as to relevant offences; and
(v} maintenance and preservation of taxation, banking and
financial records;
(b) for reform of administrative practices; o
(c} for reform of administration of the courts in relation to trialg
of relevant offences;
the Board may make the recommendation to the Commonwealth

Minister, or to that Minister of the Crown of that State, as the case
may be,

(6) }Vhere the ACC has obtained particular information or intelligence
m_the course of performing one or more of its functions, nothing in
this Act shall be taken to prevent the ACC from making use of the

mforfnalion or intelligence in the performance of any of its other
functions.

16 Limitation on challenge to Board determination
If:
(a) an intelligence operation is determined by the Board ta be a
special operation; or
(b) an En‘vesti ga}ion into matters relating to federaily relevant
fznmmal activity is determined by the Board to be a special
investigation;
then, except in a proceeding instituted by the Attorney-General of
!hfe. Commonwealth or the Attorney-General of a State, any act or
thing done by the ACC because of that determination must not be

challenged, reviewed, quashed or called in question in any court on
the ground that the determination was not lawfuily made.

17 Co-operation with law enforcerment agencies and co-

i ordination
with overseas authorities

(1) In performing its functions under this Act, the ACC shall, so far ag

is practicable, work in co-operation with law enforcement
agencies.

(2) In performing its functions under this Act, the ACC may
co-ordinate its activities with the activities of authorities and

24 Australian Crime Commission Act 2002
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persons in other countries performing functions similar to funciions
of the ACC.

18 Directions and guidelines to Board

(1} The Minister may, by notice in writing to the Board, give
directions or furnish guidelines to the Board with respect to the
performance of its functions and the Board shail comply with any
such directions or guidelines.

(2) However, the Minister must not, without the approval of a
resolution passed at a meeting of the Inter-Governmental
Committee, being a resolution as to which all the members of the
Committee present at the meeting have voted in favour, give any
directions or furnish any guidelines to the Board under
subsection {1) with respect to particular ACC
operations/investigations.

(4) Where the Minister gives a direction or furnishes a guideline to the
Board under subsection (i}, the Minister shatl:

(a) as soon as practicable after giving the direction or furnishing
the guideline, cause a copy of the direction or guideline to be
published in the Gazette; and

(b) cause a copy of the direction or guideline to be laid before
each House of the Parliament within 15 sitting days of that
House after the copy is published in the Gazetre.

19 Incidental powers of ACC

The ACC has power to do all things necessary to be done for or in
connection with, or reasonably incidental to, the performance of its
functions, and any specific powers conferred on the ACC by this
Act shall not be taken to limit by iroplication the generality of this
section.

19A Examiner may request information from Commonwealih
agencies

(1) An examiner may, by writing served on the principal officer of an
agency, or on a person who is, or has been, a member, officer or
employee of an agency, request that principat officer, or that
person, as the case may be, to furnish to the examiner, by writing
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signed by that principal officer, or by that person, information
specified in the request, being information that:
(a) was acquired by the fisst-mentioned
course of performing its functions, or was acquired by that
person in that person's capacity as

a member, officer or
employee of the second-mentioned agency, as the case may
be; and

agency in the ordinary

(b} is relevant to an ACC Cperation/investigation,

(2) An examiner may, by writing served on the
agency, request that principal offi
docwment or thing specified in the request, being a docurment or

thing that relates to the performance by the agency of its functions
and is relevant to an ACC operation/investigation,

(3) Where:

{a} arelevant request in relation to an agency has been served on
a prescribed officer of the agency; and

() the prescribed officer consid,
to the reievant matters in rel
with the request;

the preseribed officer may comply with the request.
{4) Where:

(a) arelevant request in relation to an agency has been served on
a person who is, or has been, a merber, officer or employee
of the agency but who is not 2 prescribed officer of the
agency; and

(b) a prescribed officer of the agency considers it appropriate,
having regard to the relevant matters in relation to the
request, for the person to camply with the request;

the prescribed officer may direct the person in writing to comply

with the request and, if the prescribed officer does 50, the person
shall not refuse or fail 1o comply with the request,

(5) Subsections (3) and (4) have effect subject to subsection (6},

subject to a taxation secrecy provision and subject to sections 63
and 133 of the Telecommunications (Interception and Access) Act
1979, but notwithstandin g any other secrecy provision.

principal officer of an
cer 10 send to the examiner a

ers it appropriate, havin g regard
ation to the request, to comply
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{6) Where: ) .
(a} arelevant request in relation to the Security Appeals Tribunal
has been served on a person who is, or has been, a mermber,
officer or employee of that tribunal; and

if subsections {3) and (4) of this section haq not bee‘n
enacted, section 81 of the Austra{ialn :S'ecumy Intelligence
Qrganisation Act 1979 would pro?nb:t _the person from _—
furnishing or sending to the examiner, in compliance w1t
request, particufar information, or a‘pa.rucular‘ dgf:umlcn or
thing, that criginated with, or was directly or in l1..;"e.c:t y
received by that tribunal or by such a member, officer or
employee from, the Australian Security Intelligence
Organisation; . ' . l
subsection €3) or (4), as the case requires, of t‘hjs section does n(;
entitle or require the person so to furnish the information or sen
the document or thing.

)

—

(7A) An action, suit or proceeding does not lie against:
{a) a prescribed officer of an agency; or
(b} a person who is, or has been, a member, officer or employee
of an agency, )
in relation to any action taken by such an ofﬁm’zr or person in .
compliance, in accordance with this section, with a request under
this section.

(8) In this section:

agency means an agency within the meaning of the Freedom of
Information Act 1982 and includes an exempt agency.

i he person helding an
t agency means a body specified, ort
eo?grg: spfciﬁed, in Part I of Schedule 2 to the Fi reeldom af _
Information Act 1982 {other than such a body that is specxt_'leq in
Schedule 2 to this Act) and includes the Inter-State Commission,

afficer, in relation to an agency, includes the principal officer, and
a prescribed officer, of the agency.

prescribed agency means an agency prescribed for the |'i1u1:poscs of
this definition and includes the Aostralian Industrial I_{e ations
Commission, the Human Rights and Equal Opportunity
Commission and the Inter-State Commission,
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prescribed officer, in relation to an agency, means:

{a) except irl.a case where paragraph (b), (c), {d) or () applies—
the principal officer of the agency;

(b} in I[’lff case of a court—the holder of a Jjudicial office
pettaining to the court, being an office established by the
legislation establishin g the cour;

(c) in _the case of a tribunal (other than the Security Appeals
Tribunal) or prescribed agency that consists of one person—
that person;

{d) in .the case of a tribunal {other than the Security Appeals
Tribunal) or prescribed agency that consists of 2 or more
persons-—any of those persons; or

{e) in the case of the Security Appeals Tribunal—the President
of that iribupal.

principal officer, in relation to an agency, means:

{a) in the case of an agency other than an exempt agency-—the
person who is the principal officer of the agency for the
purposes of the Freedom of Information Act 1982; or

(b) in the case of an exempt agency:

(i) in a case where the regulations declare an office (o be
the principal office in respect of the agency—the person
holding that office; or

(i) in any other case—the person who constitutes the
agency or, if the agency is constituted by 2 or more
persons, the person who is eatitled to preside at any

meeting of the agency at which the last-mentioned
person is present,

relevan matters, in relation to a relevant re
agency, means the following matters;

(a) the nature of the information, documnent
request relates;

(b} the functions of the agency;

quest in relation to an

or thing to which the

(€} the nature of the ACC aperation/investigation to which the

information, document or thing, as the case may be, is
relevant;

(d) the public interest.
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relevant request, in relation to an agency, means a request under
this section, being:

(a) arequest to the principal officer of the agency to furnish -
particular information that was acquired by the agency i the
ordinary course of performing its functions;

{b) arequest to a persan who is, or has been, a member, officer
or employee of the agency to furnish particular information
that was acquired by the person in the person’s capacity as
such a member, officer or employee; or

(¢} arequest to the principal officer of the agency to send to the
examiner a document or thing that relates to the performance
by the agency of its functions.

Penalty: 10 penalty units or imprisonment for 6 months.

20 Examiner may require information from Commeonwealth
agencies in certain cases

(1) An examiner may, by notice in writing served on the principal
officer of an apency, or on a person who is, or has been, a member,
officer or employee of an agency, require that principal officer, or
that person, as the case may be, to furnish to the examiner, by
writing signed by that principal officer, or by that person, within
the time and in the roanner specified in the notice, information so
specified, being information that:

(a) was acquired by the first-mentioned agency ia the ordinary
course of performing its functions, or was acquired by that
person in that person’s capacity as a member, officer or
employee of the second-mentioned agency, as the case may
be; and

(b) is relevant to an ACC operation/investigation.

(2} Anexaminer may, by notice in writing served on the principal
officer of an agency, require that principal officer:

(a} to attend, at 4 time and place specified in the notice, before a
person specified in the notice, being the examiner ora
mernber of the staff of the ACC; and

(b) to produce at that time and place to the person so specified a
document or thing specified in the notice, being a document
or thing that relates to the performance by the agency of its
functions and is relevant to an ACC operation/investigation.
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@) Sub_ig:c:t 1o a preseribed provision, but
provision other than a preseribed pro

refuse or fail to comply with a notice
this section.

notwithstanding a seciecy
vISion, a person shall not
served on the person under

{5) In this section:

agency has the same meaning as that expressi i
ssion has in {
Freedom of Information Act 1 982. P e

law of the Commonwealth includes a law of a Territory.

prescribed provision means:

(a) a taxation secrecy provision;

(b} a provision of 4 law of the
Schedule 1; or

{c} anything done wader a provision f the ki i
Do done p of the kind referred 0 in

Commonwealth that is specified in

brincipal officer, in relation 1o ap agency, means the person who is

the principal officer of the g
gency for the
of Information Act 1982, ! Putboses of the Freedom

{6) The regulations may amend
or by omitting from Schedu!
of the Commonwealth,

Schedule 1 by inserting in Schedule I,
e 1, a reference to a provision of a law

Penalty: 10 pemalty units or imprisonment for 6 months,

2% Arrangements for Board to obtain information or intelligence

(1} The Cor:nmonwealth Minister may make an arrangement with the
appropriate Minister of the Crown of a State for the Board to
receive ffom the State, or from an autherity of the State
information or intelligence relating to reievantcriminallactivities.

{2) g‘h'e Board may make an amangement with a body or person, not
ing a State or an authority of a State, for the CEG to obtain from

that body or person informati intelli
at t on or intelligence relati
criminal zctivities, # i torefevant
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22 Search warrants

(1) An eligible person may apply to an issuing officer for the issue of a
warrant under subsection (2) if
(a) the eligible person has reasonable grounds for suspecting
that, on a pariicular day (in this section referred to as the
relevant day), being the day on which, or a particular day
within one month after the day on which, the application is
made, there may be, upon any land or upon or in any
premises, vessel, aircraft or vehicle, a thing or things of a
particular kind connected with a special ACC
operationfinvestigation (in this section referred to as things
of the relevant kind); and
() the eligible person believes on reasonable grounds that, if a
sumnmons were isseed for the production of the thing or
things, the thing or things might be concealed, lost, mutifated
or destroyed.

(2} Where an application under subsection (1) is made to an issuing
officer, the issuing officer may issue a warrant authorizing a
member of the Australian Federal Police or of the Police Force of a
State, or any other person, named in the warrant, with soch
assistance as he or she thinks necessary and if necessary by force:

(a) to enter upon the land or upon or into the premises, vessel,
aircraft or vehicle;

{b) to search the land, premises, vessel, aircraft or vehicle for
things of the relevant kind; and

{c) to seize any things of the relevant kind found xpon the land
ar upon or in the premises, vessel, aircraft or vehicle and
deliver things so seized to any person participating in the
special ACC operationfinvestigation.

(3) An issuing officer shall not issue a warrant under subsection (2}
unless: '

{a) an affidavit has been furnished to him or her setting out the
grounds on which the issue of the warrant is being songht;

(b} the applicant (or some other person) has given to the issuing
officer, either orally or by affidavit, such further information
(if any) as the issuing officer requires conceming the grounds
on which the issue of the warrant is being sought; and
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Section 22

(¢} the issuing officer is satisfied that there are reasonable

e deemed, for the purposes of this Act, to have been seized pursuant
grounds for issuing the warrant.

10 the warrant.

(4) Where an issuing officer issues a warrant under subsection (2), he
or she shall state on the affidavit furnished to him or her as '
mentioned in paragraph (3)(a) which of the grounds specified in
that affidavit he or she has relied on to justify the issue of the
warrant and particulars of any other grounds relied on by him or
her to justify the issue of the warrant,

(8) Where a thing is seized pursuant to a warrant issued under this
section:

{a} the head of the special ACC operation/investigation may
retain the thing if, and for so long as, retention of the thing by
the head of the special ACC cperation/investigation is
reascnably necessary for the purposes of the special ACC
operationfinvestigation to which the thing is relevant; and

(3) A warrant issued under this section shall:

(a) include a staternent of the purpose for which the warrant is (b) if the r.etcrlntion qf thfe thfng by the head of the special ACC

issued, which shall include a reference to the special ACC operationfinvestigation is not, or ceases m.b‘?‘ rc'asopabiy

Opﬂl‘ation/investigation and with which the things of the necessary for such l?urp.uses, a person participating in Ehe
| relevant Kind are connected; ;pegl?} ,:CdCtoperatlonhnvesugaﬂon shall canse the thing to
s (b) state whether entry is authorized 1o be made i e, e. ivere _O: . . .
: :. the day or night of during specified hours(tj)f ?I:: gﬁ;lcl;r;en‘i);ht; M 1i:the thing may _be used in evidence :lr: proceec!mgs ofa
P (c) include a description of the kind of things authorized o be kind referred to in subseci_lon (13)—the a'ulho-my or

seized; and person responsible for taking the proceedings; or
y (d) specify a date, not being tater than one month afier the date (i) i subparagrlitph i) does n.Ut.aPEEymf'lhﬁ person ‘]”,Zc()jc
| of issue of the warrant, upon which the warrant ceases to appears lo_l & person pam(:lpalll_!g tn the specia, -
g ) have effect, aperation/investigation to be entitled to the possession
} of the thing;

(6) A warrant issued under this section may be executed, in unless the CEO has furnished the thing to the
L accordance with its terms, at any time during the period Attorney-General of the Commonswealth or of a State, orto a
} commencing on the relevant day and ending on the date specified law enforcement agency, in accordance with paragraph
: i lr:r fthe warrant as the date upon which the warrant ceases to have 12(1}a).
effect.
; [ () A person participating in the special ACC operation/investigation
i (6A) A person executing a warrant isstied under this section may only may, instead of delivering a thing in accordance with
use such reasonable force as is necessary for the execution, subparagraph (8)(b)(i1), deliver the thing to the Attorney-General

of the Commonwealth or of a State, or to a law enforcement
agency, for the purpose of assisting in the investigation of criminal
offences, where the person participating in the special ACC
operation/investigation is satisfied that the thing is likely to be
useful for that purpose.

(7) Where, in the course of searching, in accordance with the terms of
a warrant issued under this section, for things of the relevant kind,
[he‘person executing the warrant finds  thing that he ar she “
believes on reasonable grounds to be evidence that would be
admissible in the prosecution of a person for an offence against a

law of Fhe Commonwealth, of a State or of a Territory, and he or (10} Nothing in this section affects a right of a PEFson to apply for, or
she br:l[eves on reasenable grounds that it is necessary to seize the the power of a person to issue, a warrant, bel'ng aright or power
thing in order to prevent its concealment, loss, mutilation or existing otherwise than by virtue of this section.

destruction, or its use in committin g such an offence, the person ‘.

may seize the thing and, if he or she does s0, the thing shall be (11) In this section:

thirg includes a docurment.
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Division 2—Examinations

24A. Examinations

An examiner may conduct an examination for the purposes of a
special ACC operationfinvestigation.

25A Conduct of examination

Conduct of proceedings

(1) An examiner may regulate the conduct of proceedings at an
examination as he or she thinks fit.

Representation ar examination

{2) At an examination before an examiner:
(a) a person giving evidence may be represented by a legal
practitioner; and
(b) if, by reason of the existence of special circumstances, the
examiner consents to a person who is not giving evidence
being represented by a legal practitioner—the person may be
so represented.

Persons present at examination

(3) An examination before an examiner must be held in private and the
examiner may give directions as to the persons who may be present
during the examination or a part of the examination.

{4) Nothing in a direction given by the examiner under subsection (3}
prevents the presence, when evidence is being taken at an
examination before the examiner, of;

(a) a person representing the person giving evidence; or

(b) a person representing, in accordance with subsection (2), a
person who, by reason of a direction given by the examiner
under subsection (3), is entitled to be present.

(5} If an examination before an examiner is being held, a person (other
than a member of the staff of the ACC approved by the examiner)
must not be present at the examination unless the person is entitled

Australian Crime Commission Act 2002
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to be present by reason of a direction given by the examiner under
subsection (3) or by reason of subsection (4),

Witnesses

(6) At an examination before an examiner:
(a) counsel assisting the examiner generally or in relation to the
matter to which the ACC operatien/investigation relates; or
(b) any person authorised by the examiner to appear before the
examiner at the eXxamination; or
{c) any legal practitioner representing a person at the
examination in accordance with subsection (2);
may, so far as the examiner thinks appropriate, examine or
cross-examine any witness on any matter that the exariner
considers relevant to the ACC operation/investigation.

(7) If a person (other than a member of the staff of the ACC) is present
at an examination before an examiner white another person (the
witness) is giving evidence at the examination, the examiner must:

(a) inform the witness that the person is present; and

(b) give the witness an opportunity to comment on the presence
of the person.

(8

—

To avoid doubt, a person does not cease to be entitled to be present
at an examination before an examiner or part of such an
examination if:

(a) the examiner fails to comply with subsection (7); or

(b) a witness comments adversely on the presence of the person
under paragraph (7)(b). .

Confidentiality

{9 An examiner may direct that:
(a} any evidence given before the examiner; or
(b) the contents of any documnent, or a description of any thing,
produced to the examiner; or

{c)} any information that might enable a person who has given
evidence before the examiner to be identified; of
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(10)

-~

(11

(12)

(13

(dy the fact that any person has given or may be about to give
evidence at an examination;
must not be published, or must net be published except in such
manner, and 10 such persons, as the examiner specifies. The
examiner must give such a direction if the failure to do so might
prejudice the safety or reputation of a person or prejudice the fair
trizl of a person who has been, or may be, charged with an offence,

Subject to subsection (11), the CEC may, in writing, vary or
revoke a direction under subsection ().

The CEO must not vary or revoke a direction if to do so might
prejudice the safety or reputation of a person or prejudice the fair
trial of a person who has been or may be charged with an offence.

Courts

If:

(a) a person has been charged with an offence before a federal
court or before a court of a State or Territory; and
{b) the court considers that it may be desirable in the interests of
justice that particular evidence given before an examiner,
being evidence in relation to which the examiner has given a
direction under subsection (9), be made available to the
person or to a legal practitioner representing the person,
the court may give to the examiner or to the CEQ a certificate to
that effect and, if the court does s0, the examiner or the CEQ, as
the case may be, must make the evidence available to the court,

1f:
(a) the examiner or the CEQO makes evidence available to a court
in accordance with subsection {12); and
(b) the coun, after examining the evidence, is satisfied that the
interests of justice so require;
the court rmay make the evidence available to the person charged
with the offence concerned or to a legal praciitioner representing
the person.

£
ww
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(14)

(15)

4y

1]

8]

)]

Offence

A person who:
(a) is present at an examination in contravention of
subsection (5); or
(b) makes a publication in contravention of a direction given
under subseciion {(%;
is guilty of an offence punishable, upon summary conviction, by a
fine not exceeding 20 penalty units or imprisonment for a period
not exceeding 12 months.

End of examination

At the conclusion of an examination held by an examiner, the
examiner must give the head of the special ACC
operation/investigation:
{a) arecord of the proceedings of the examination; and
(b) any documents or other things given to the examiner at, or in
connection with, the examination.

26 Reimbursement of expenses

A witness appearing before an examiner shall be paid by the
Commonwealth in respect of the expenses of his or her attendance
an amount ascertained in accordance with the prescribed scale or,
if there is no prescribed scale, such amount as the CEQ determines,

The CEO may direct that a person producing a document or thing
pursuant to a notice issued under section 29 shall be paid by the
Commonwealth in respect of the expenses of his or her attendance
an amount ascertained in accordance with the prescribed scale or,
if there is no prescribed scale, such amount as the CEQ determines.

E ‘ 27 Legal and financial assistance

A witness who is appearing or is about to appear before an
examiner may make an application to the Attorney-General for the
provision of assistance under this section in respect of his or her
appearance.

A person who proposes to make, or has made, an application to the
Federal Court under the Administrative Decisions (Judicial
Review) Act 1977 for an order of review in respect of a matter
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2A)

&

—

arising under this Act may make an application to the
Attomey-General for the provision of assistance under this section
in respect of the application to the Federal Court.

A person who proposes to make, or has made, an application to the
Federal Magistrates Court under the Adminisirative Decisions
{Judicial Review) Act 1977 for an order of review in respect of a
matter arising under this Act may make an application to the
Attorney-General for the provision of assistance under this section
in respect of the application to the Federal Magistrates Court.

Where an application is made by a person under subsection (1), (2)
or (2A), the Attorney-General may, if he or she is satisfied that:
(a) it would involve substantial hardship to the person to refuse
the application; or
(b) the circumstances of the case are of such a special nature that
the application should be granted;
authorize the provision by the Commonwealth to that person, either
unconditionally or subject to such conditions as the
Attomey-General determines, of such legal or financial assistance
in respect of the appearance of that person before the examiner, or
the application by that person to the Federal Court, as the case may
be, as the Attorney-Genefal determines.

28 Power to smunmon witnesses and take evidence

(1}

(1A}

@)

An examiner may summon a person to appear before the examiner

at an examination to give evidence and to produce such docoments
or other things (if any} as are referred to in the summons.

Before issuing a summons under subsection (1), the examiner musl
be satisfied that it is reasonable in all the circumstances to do so.
The exarniner must also record in writing the reasons for the issue
of the summans.

A summons vunder subsection (1} requiring a person to appear
before an examiner at an examination must be accompanied by &
copy of the determination of the Board that the inteliigence
operation is a special operation or that the investigation into
matters relating to federally relevant criminal activity is a special
investigation.
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(3) A summons under subsection (1) requiring a person to appear

“@

(5}

6

=

before an examiner at an examination shall, unless the examiner
issuing the summons is satisfied that, in the particular
circumstances of the special ACC operation/investigation to which
the examination relates, it would prejudice the effectiveness of the
special ACC cperation/investigation for the summons to do so, set
out, so far as is reasonably practicable, the general nature of the
matters in relation to which the examiner intends to question the
persan, but nothing in this subsection prevents the examiner from
questioning the person in reiation to any matter that relates to a
speciat ACC operationfinvestigation.

The examiner who is holding an examination may require a person
appearing at the examination to produce a document or other thing.

An examiner may, at an examination, take evidence on oath or
affirmation and for that purpose:

(a) the examiner may require a person appearing at the
examination to give evidence either to take an oath or o
make an affirmation in a form approved by the examiner; and

(b) the examiner, or a person who is an authorised person in
relation to the ACC, may administer an oath or affirmation to
a person so appearing at the examination.

In this section, a reference to a persen who is an authorised person
in refation to the ACC is a reference to a person authorised in
writing, or a person included in a class of persons authorised in
writing, for the purposes of this section by the CEQ.

(7) The powers conferred by this section are not exercisable except for

the purposes of a special ACC operation/investigation.

29 Power to obtain documents

(1) Anexaminer may, by notice in writing served on a person, reguire

the person:

(a} to attend, at a time and place specified in the notice, before a
person specified in the notice, being the examiner or a
member of the staff of the ACC,; and

(b} to produce at that time and place to the person so specified a
document or thing specified in the notice, being a document
or thing that is relevant to a special ACC
operationfinvestigation.
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(FA) Before issning a notice under subsection (1), the examiner must be
satisfied that it is reasonable in all the circumstances to do so. The
examiner must also record in writing the reasons for the issue of
the notice.

(2) A notice may be issued under this section in relation 10 a special
ACC operation/investigation, whether or not an examination before
an examiner is being held for the purposes of the operation or

The Australian Crime Commisston (the ACC) Part H
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Section 20A

(2) A notation must not be incjuded in the summons or notice except
as follows:

(a) the examiner must include the notation if satisfied that failure
to do so would reasonably be expected to prejudice:
(i) the safety or reputation of a person; or
(ii) the fair trial of a person who has been or may be
charged with an offence; or

investigation.

(iii) the effectiveness of an operation or investigation;
. . . (b) the examiner may include ¢he notation if satisfied that failure
(3} A person shall not refuse or fail to comply with a notice served on to do s0 might prejudice:
hird o her wader this section. (i) the safety or reputation of a person; or

(3A) A person who contravenes subsection (3) is guilty of an indictable (ii) the fair trial of a person who has been or may be
offence that, subject to this section, is punishable, upon conviction, charged with an offence; or
by a fine not exceeding 200 penalty units or imprisonment for a (iii) the effectiveness of an operation or investigation;
period not exceeding 5 years. (¢) the examiner may include the notation if satisfied that failure
(3B} Notwithstanding that an offence against subsection (3) is an to do so might otherwise be contrary to the public interest.
indictable offence, a court of summary jurisdiction may hear and
- determine proceedings in respect of such an offence if the court is
. satisfied that it is proper to do so and the defendant and the
El prosecutor consent.
b
I
j

(3) If a notation is included in the summons or notice, it must be
accompanied by a written statement setting out the rights and
obligations conferred or imposed by section 298 on the person
who was served with, or otherwise given, the summons or notice.

(3C) Where, in accordance with subsection (3B}, a court of summary

jurisdiction convicts a person of an offence against subsection (3},
the penalty that the court may impose is a fine not exceeding 20
| l penalty units or imprisonment for a period not exceeding 1 year.
'

(4) If, after the ACC has conciuded the operation or investigation
concerned;

(a) no evidence of an offence has been obtained as described in
subsection 12(1); or ’

(b) evidence of an offence or offences has been assembled and
given as required by subsection 12(t) and the CEO has been
advised that no person will be prosecuted; or

(c) evidence of an offence or offences committed by only one
person has been assembled and given as required by
subsection 12(1} and criminal proceedings have begun
against that person; or

(d) evidence of an offence or offences committed by 2 or more
persons has been assembled and given as required by

(4) Subsections 30(3) to (3) and (9) apply in relation to a person who
is required o produce a document or thing by a notice served on
him or her under this section in the same manner as they apply in

relation to a person who is required to produce a document or thing
' at ant examination before an examiner.

29A Disclosure of summons or notice etc. may be prohibited & .

(1) The examiner issuing a summons under section 28 or a notice
under section 29 must, or may, as provided in subsection (2),

. il . : h ) subsection 12(1) and:

include in it a notation to the effect that disclosure of information {i) criminal proceedings have begun against alf those
about the summons or notice, or any official matter connected with persons; or

it, is prohibited except in the circumstances, if any, specified in the Q ' ’

nolation. )
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(1) criminal proceedings have begun against one or more of
those persons and the CEQ has been advised that no
o.ther of those persons will be prosecuted; (a) in accordance with the circumstances, if any, specified in the

all the notations that were included under this section in any

: ; notation; or
summonses or notices relating to the operation or investigation are

{2) Subsection (1) does not prevent the person from making a
disclosure;

. . (b} to alegal practitioner for the purpose of obtaining legal
cancelied by this subsection. ' advice or representation relating to the summons, notice or
(5) If a notation is cancelted by subsection (4}, the CEO must serve a fmaer; or . i .
written notice of that fact on each person who was served with, or (c) toalegal i_ud officer for the purpose of cbtam!ng assistance
otherwise given, the summons or notice comtaining the notation. under section 27 relating to the summons, notice or matier; or
oD If (d) if the person is a body corporate—to an officer or agent of

the body corporate for the purpose of ensuring corapliance
with the summons or notice; or

(e} if the person is a legal practitioner—for the purpose of
obtaining the agreement of another persen under subsection
30(3) to the legal practitioner answering a question or

(a) under this section, a notation in relation to the disclosure of
informatton about:

' (i) a summons issued under section 28; or
(ii) a notice issued under section 29; or

i. . (iii} any official matter connected with the summons or producing a document at an examination before an examiner.
' natice; . . . .
i e (3) If a disclosure is made to a person as permitted by subsection (2) or
‘ has been made and not cancelled; and

. (4), the following provisions apply:
: (b) apart from this subsection, a credit reporting agency (within

i . ; {a) while he or she is a person of a kind to whom a disclosure is
i : the meaning of section [ 1A of the Privacy Act 1988) would

i

|

N . so permitted to be made, he or she must not disclose the
be reguired, under subsection 18K(5) of the Privacy Act existence of, or any information about, the summons or
1988, 1o make a note about the disclosure of the information; notice, or any official matter connected with it, except as

. such a note must not be made until the notation is cancelled. permitted by subsection (4);

! (8) In this section: (b) while he or she is no longer such a person, he or she mast
1 ’ not, in any circumstances, make a record of, or disclose the
- official matter has the same meaning as in section 298, existence of, the summons, notice or matter, or disclose any
information about any of them.
K 29B Offences of disclosure
!

Penalty: 20 penalty units or inprisonment for one year.
(1) A person who is served with, or otherwise given, a summons or

. : e " A (4) A person to whom information has been disclosed, as permitted by

; :D;:[:g Zonlﬂlmﬂg a notation made under section 29A must not . subsection {2} or this subsection, may disclose that information:

i isclose: . .

! . . ) (; '- (a) if the person is an officer or agent of a body corporate

. (a} the existence of the summons or notice or any information referred to in paragraph (2)(d):

’ about it; R
b t.l o . . . (i) to another officer or agent of the body corporate for the
(6) the existence of, or any information about, any official matter pucpose of ensuring compliance with the summons or
connected with the summons or notice., notice; or

Penalty: 20 penalty units or imprisonment for one year.

o

| ' (ii) to a legal practitioner for the purpose of obtaining legal
advice or representation refating to the summons, notice
Or matter, or
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(iii} to z legal aid officer for the purpose of obtaining
assistance under section 27 relating to the summons,
notice or matter; or

(b) if the person is a legal practitioner—for the purpose of giving
legal advice, making representations, or oblaining assistance
under section 27, relating to the summons, notice or matter;
oF

(c) if the person is a legal aid officer-—for the purpose of
obtaining legal advice or representation relating to the
summons, notice or matter.

(5) This section ceases to apply to a summens or notice after:
(a) the notation contained in the summons or notice is cancelled
by subsection 20A(4); or
(b) 5 years elapse after the issue of the summons or notice;
whichever 1s sooner,

{6) A reference in this section to disclosing something’s existence
includes disclosing information from which a person could
reasonably be expected to infer its existence,

(7} In this section:

legal aid officer means:

(a) a member, or member of staff, of an authority established by
or under a law of a State or Territory for purposes including
the provision of [egal assistance; or

(b} a person to whom the Attorney-General has delegated his or
her powers and functions under section 27,

afficial marter means any of the following (whether past, present
or contingent):

(a} the determination referred to in subsection 28(2);
{b) an ACC operation/investigation;

(c) an examination held by an examiner;

{d) court proceedings.

48
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30 Failure of witnesses to attend and answer questions

Failure to attend

(1) A person served, as prescribed, with a sumrnons to appear as a
witness at an examination before an examiner shall not:
(a) fail to attend as required by the summons; or
(b) fail to attend from day to day unless excuosed, or released
from further attendance, by the examiner.

Failure to answer guestions etc.

(2) A person appearing as a witness at an examination before an

examiner shall not:

{a) when required pursuant to section 28 either to take an oath or
make an affirmation—refuse or fail to comply with the
requirement;

(b) refuse or fail to answer a question that he or she is required 1o
answer by the examiner; or

(c) vefuse or fail to produce a document or thing that he or she
was required to produce by a summons under this Act served
on him or her as prescribed.

—

(3) Where:

(2} a legal practitioner is required to answer a question or
produce a document at an examination before an examiner;
and

(b) the answer (o the question would disclose, or the document
contains, a privileged communication made by or to the legal
practitioner in his or her capacity as a legal practitioner;

the legal practitioner is entitled o refuse to comply with the
requirement unless the person to whom or by whom the
communication was made agrees to the legal practitioner
complying with the requirement but, where the legal practitioner
refuses to comply with the requirement, he or she shall, if so
required by the examiner, give the examiner the name and address
of the person to whom of by whom the communication was made.

Use immunity available in some cases if self-incrimination claimed

(4) Subsection (5) limits the use that can be made of any answers

given at an examination before an examiner, or documents or

Qe
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things produced at an examination before an examiner. That ’ court is satisfied that it is proper to do so and the defendant and the
subsection only applies if: prosecutor consent.

: (a) a person appearing as a witness at an examination before an

(8) Where, in accordance with subsection (7}, a court of summary

examiner: jurisdiction cenvicts a person of an offence against subsection (1},
(1) answers a question that he or she is required to answer d (2) or (3), the penalty that the court may impose is a fine not
by the examiner; or ' exceeding 20 penalty units or imprisonment for a period not
(ii) produces a document or thing that he or she was exceeding 1 year.
required to produce by a summons under this Act served
on him or her as prescribed; and Legal professional privilege
e e enont o esmng onpos b e () Subsetion 3 doss ntaffct h v et 0 el profsson
document sets out details of earnings received by the person privilege.
in respect of his or her employment and does ot set out any .
'i other information; and 31 Warrant for arrest of witness
I

(c) before answering the question or praducing the document or
thing, the person claims that the answer, or the production of
i the document or thing, might tend to incriminate the person
o or make the person liable to 2 penalty.

(1) Where, upon application by an examiner, a Tudge of the Pederal
Court or of the Supreme Court of a State or Territory sitting in
chambers is satisfied by evidence on vath that there are reasonable
grounds to believe:

; (3) The answer, or the document or thing, is not admissible in (2) thag 2 person who has been ordered, urfder sec;]uo;n 24,0 o

!i ) evidence against the person in: deliver his or herIFr;ssp_o;t tlc: thedexafmner. ::helt esr lo;; nlo o e
- L - s nevertheless like

l (a) acriminal preceeding; or person has complied with the order, 18 0 Y

leave Anstralia for the purpose of avoiding giving evidence
before the examiner; or

(h) that a person in relation to whom a summons has been issued
under subsection 28(1):

i (b) a proceeding for the imposition of a penaity;
other than:
() confiscation proceedings; or
(d) a proceeding in respect of: {i) has absconded or is likely to abscond; or
‘ R (1) in the case of an answer—the falsity of the answer; or (i) is otherwise attempting, or is otherwise likely to
[ . (i) in the case of the production of a document—the falsity attempt, to evade service of the summons; or
L
|

=] of any statement contained in the document. (c) that a person has committed an offence under subsection

30(1) or is likely to do so;
the Judge may issue a warrant for the apprehension of the person.

Offence for contravention of subsection (1), (2) or (3)

{6) A person who contravenes subsection {1}, (2} or (3) is guilty of an @:;’ ’
indictable offence that, subject to this section, is punishable, upon
conviction, by a fine not exceeding 200 penalty units or
imprisonment for a period not exceeding 5 years.

(2) The warrant may be executed by any member of the Australian
Federal Police or of the Police Force of a State or Territory, or by
any person to whom it is addressed, and the person executing it has
power to break into and enter any premises, vessel, aircraft or

(7) Notwithstanding that an offence against subsection (1)}, (2) or (3) is ) . vehicle for the purpose of executing it.
an indictable offence, a court of summary jurisdiction may hear o ) i that the warrant is
and determine proceedings in respect of such an offence if the q’ (2A) The warrant may be executed notwithstanding tha

not at the time in the possession of the person executing it,
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(2B) A person executing a warrant undet this section may only use such
reasonable force as is necessary for the execution.

(3) Where a person is apprehended in pursuance of a warrant under
this section, he or she shall be bronght, as soon as practicable,
before a Judge of the Federal Court or of the Supreme Court of a
State or Territory and the Judge may:

(2} admit the person to bail, with such security as the Judge
thinks fit, on such conditions as he or she thinks necessary to
ensure the appearance of the person as a witness before the
SXATner,

{b) order the continved detention of the person for the purposes
of ensuring his or her appearance as such a witness; or

(c} order the release of the person.

(4) Where a person is under detention in pursuance of this section, he
or she shall, within 14 days after he or she was brought, or last
brought, before a Judge of the Federal Court or of the Supreme
Court of a State or Territory in accordance with this section, or
within such shorter or longer time as a Judge has fixed upon the
last previous appearance of the person before a Judge under this
section, be again brought before a Judge and the Judge may
thereupon exercise any of the powers of a Judge under
subsection {(3).

{5) In this section, Australia includes the external Territories.

33 False or misleading evidence

(1) A person shall not, at an examination before an examiner, give
evidence that is to his or her knowledge false or misleading in a
material particular,

(2} A contravention of subsection (1) is an indictable offence and,
subject to this section, is punishable, upon conviction, by
imprisonment for a pericd not exceeding 5 years or by a fine not
exceeding 200 penalty units.

3

~

Notwithstanding that an offence against subsection (1) is an
indictable offence, a court of summary jurisdiction may hear and
determine proceedings in respect of such an offence if the court is

satisfied that it is proper to do so and the defendant and the
pmsccuior consent,
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{4) Where, in accordance with subsection (3}, a court of summary
jurisdiction convicts a person of an offence against subsection (1),
the penalty that the courl may impose is a fine not exceeding 20
penalty units or imprisonment for a period not exceeding | year.

34 Protection of witnesses etc.

Where it appears to an examiner that, by reason of the fact thata
person:

(a} is to appear, is appearing or has appeared at an examination
before the examiner to give evidence or to produce a
document or thing; or

(b} proposes to furnish or has furnished information, or proposes
to produce or has produced a document or thing, to the ACC
otherwise than at an examination before the examiner;

the safety of the person may be prejudiced or the person may be
subjected to intimidation or harassment, the examiner may make
such arrangements (including arrangements with the Minister or
with members of the Australian Federal Police or of the Police
Force of a State) as are necessary 1o avoid prejudice to the safety of
the person, or to protect the person from intimidation or
harassment.

35 Obstructing or hindering the ACC or an examiner etc.

(1) A person must not;
{a) obstruct or hinder:
(i) the ACC in the performance of its functions; or
(i} an examiner in the performance of his or her functions
as an examiner; or
(b) disrupt an examination before an examiner.

(2) A person who contravenes subsection (1) is guilty of an indictable
offence that, subject to this section, is punishable, upon conviction,
by a fine not exceeding 200 penalty units or imprisonment for a
period not exceeding 5 years.

{3) Notwithstanding that an offence against subsection {1} is an
indictable offence, a court of summary jurisdiction may hear and
determine proceedings in respect of such an offence if the court is
satisfied that it is proper to do 5o and the defgndant and the
prosecutor consent.
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(4) Where, in accordance with subsection (3}, a court of summary
Jjurisdiction convicts a person of an offence against subsection (1),
the penalty that the court may impose is a fine not exceeding 20
penalty units or imprisonment for a period not exceeding 1 year.

35A Double jeopardy

Where an act or omission by a person is an offence against this Act
and is also an offence against a law of a State, the person may be
prosecuted and convicted under this Act or under that law of that
State in respect of that act or omission, but nothing in this Act
renders a person liable to be punished twice in respect of the same
act or omission.

36 Protection of examiners etc.

(1) An examiner has, in the performance of his or her functions or the
exercise of his or her powers as an examiner in relation to an
examination before the examiner, the same protection and
immunity as a Justice of the High Court.

(2) A legal practitioner assisting the ACC or an examiner or
representing a person at an examination before an examiner has {he
same protection and immunity as a barister has in appearing for a
party in proceedings in the High Court.

€3) Subject to this Act, a person summoned to attend or appearing
before an examiner as a witness has the same protection as a
witness in proceedings in the High Court.

(4) To avoid doubt, this section does not limit the powers of the
Ombudsman under the Gmbudsman Act 1976,
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Division 3—Administrative provisions
Subdivision A—Chief Executive Officer

37 Appointment of CEO

(1} The Chief Executive Officer of the ACC is to be appointed by the
Governor-General by written instrument.

(2) Before the Governor-General makes such an appointment, the
Minister must:
(a} invite the Board to make nominations for appointment; and

(b consult the members of the Inter-Governmental Committee
in relation to the appointment,

(3) The CEO holds office for the period specified in the instrument of
appointment. The period must not exceed 5 years.

{4) The CEQ is to be appointed on a fuli-time basis.

38 Remuneration and allowances of CEO

(1) The CEO is to be pajd the remuneration that is determined by the
Remuneration Tribunal. If no determination of that remuneration
by the Tribunal is in operation, the CEO is to be paid the
remuneration that is prescribed by the regulations.

(2) The CEO is to be paid the allowances that are prescribed by the
regulations.

{3 This sectton has effect subject to the Remuneration Tribunal Act
1973,

39 Leave of absence

(1) The CEO has the recreation Jeave entitlements that are determined
by the Remuneration Tribunal.

(2) The Minister may grant the CEO leave of absence (other than
recreation [eave) on the terms and conditions, as to remuneration of
otherwise, that the Minister determines in writing.
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Commonwealth Superannuation Board of Trustees No. 2 has given

a certificate under section S54C of that Act.

(4) In spite of anything contained in this section, an examiner who:

(a) is a member of the Superanpuation scheme established by
deed under the Superannuation Act 1990, and
{b) is under 60 years of age;

15 not capable of being retired from office on the ground of
invalidity within the meaning of that Act unless the

Commonweaith Superannuation B
a certificate under section 13 of that Act.,

46J Other terms and conditions—general

An examiner holds office on the terms and conditions (if any) in
relation to matters not covered by this Act that are determined by
the Governor-General in writi ng

Subdivision C—Staff etc.
47 Staff

(1) Bubject to sections 48 and 48, the staff
: of the ACC shalf be
engaged under the Public Service Act 1999, persons

(2) For the purposes of the Public Service Act 1999;

{a} the C.EO and the APS employees assisting the CEO together
constitute a Statutory Agency; and

(b} the CEO is the Head of that Statutory Agency,

48 Employment of consultants ete.

(1) The CEO may, on behalf of the Commonweal
agreements in writing,
experience as consulta;

1 th, engage, under
persons having suitable qualifications and
1S 10, or to perform services for, the ACC.

(2) The terms and conditions of ep gagement of persons engaged under

subsectio i t i
CEO_C n (1) are such as are from time tg ttme determined by the
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49 Staff to be seconded to ACC

Ia addition to the members of the staff referred to in subsection
4N1) and persons engaged under subsection 48(1), the ACC shall
be assisted in the performance of its functions by:
{a) members of the Australian Federal Police whose services are
made available to the ACC;
(b) officers and employees of authorities of the Commonwealth
whose services are made available to the ACC; and
(€ persons whose services are made available to the ACC
pursuant to arangements made under section 58.

50 Counsel assisting ACC

The CEO may appoint a [egal practitioner to assist the ACC as
counsel, either generally or in refation to a particular matter or
matters.

Subdivision D—Secrecy

51 Secrecy

(1) This section applies to:
(a) the CEQ; and
{aa) a member of the Board; and
(b) a member of the staff of the ACC; and
(¢) an examiner.

(2) A person to whom this section applies who, either directly or
indirectly, except for the purposes of a relevant Act or otherwise in
connection with the performance of his or her duties under a
relevant Act, and either while he or she is or after he or she ceases
to be a person to whom this section applies:

(a) makes a record of any information; ar

(b) divolges or communicates to any persen any information;
being information acquired by him or her by reason of, or in the
course of, the performance of his or her duties under this Act, is
guilty of an offence punishable on snmmary conviction by a fine
not exceeding 50 penalty units or imprisonment for a period not
exceeding | year, or botf.
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(3) A person to whom this section applies shall not be required to
produce in any court any docurnent that has ceme into his or her
custody or control in the course of, or by reason of, the
performance of his or her duties under this Act, or to divalge or
communicate to & court a matter or thing that has come to his or
her notice in tha performance of his or her daties under this Act,
except where the ACC, or the CEQ, the acting CEQ, a member of
the Board or an examiner in his or her official capacity, is a party
te the relevant proceeding or it is hecessary to do so:

(a) for the purpose of carrying into effect the provisions of a
relevant Act; or

(b} for the purposes of a prosecution instituted as a result of an
operation or investigation carried out by the ACC in the
performance of its functions.

(4) In this section:

court includes any tribunal, authority or person having power to
require the production of documents or the answering of questions.

member of the staff of the ACC means:

(a) a person referred to in the definftion of member of the staff
of the ACC in subsection 401); or

(b) a persen who assists, or performs services for or on behalf of,
a legal practitioner appointed under section 50 in the

performance of the legal practitioner’s duties as counse] to
the ACC.

produce includes permit access to, and preduction has a
corresponding meaning,

relevant Act means:
(a) this Act; or
(b) a law of a State under which the ACC performs a duty or

function, or exercises a power, in accordance with
section 55A; or

(c} the Law Enforcement Integrity Commissioner Act 2006 or
regulations under that Act,
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Part III-—Parliamentary Joint Committee on the
Australian Crime Commission

52 Interpretation
In this Part, unless the contrary intention appears:
member means a member of the Committee.

the Commiftee means the Parliamentary Joint Committ_ee on the
Australian Crime Commission for the time being constituted under
this Part.

53 Joint Committee on the Australtan Crime Commission

(1) As soon as peacticable after the commencement of the first session
of each Parliament, a joint committee of rmembers of the )
Parliament to be known as the Parliamentary Joint Cummlttf:e on
the Australian Crime Commission is to be appointed according to
the practice of the Parliament with reference to the appointment of
members to serve on joint select committees of both Houses of the
Parliament.

i i ly, 5 members
2) The Cornmitice shall consist of [0 members, namely,
( of the Senate appointed by the Senate, and 5 members of the House
of Representatives appointed by that House.

{3} A member of the Parliament is not elig'ibie for appointiment as a
member of the Commitiee if he or she is:

(a) a Minister;

(b) the President of the Senate; )

(c) the Speaker of the House of Representatives; cIJr

(d) the Deputy-President and Chairman of Committees of the
Senate or the Chairman of Committees of the House of
Representatives.

(4) A member ceases to hold office: .
(a) when the House of Representatives expires by effluxion of
time or is dissolved;
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(b} if he or she becomes the holder of an office specified in any
of the parageaphs of subsection (3);

() if he or she ceases to be a member of the Honse of the
Parliament by which he or she was appointed; or

(d) if he or she resigns his or her office as provided by
subsection (3) or (6).

(5) A member appointed by the Senate may resign his or her office by

writing signed by him or her and delivered to the President of the
Senate,

(6) A member appointed by the House of Representatives may resign
his or her office by writing signed by him or her and delivered to
the Speaker of that House.

(7) Either House of the Parliament may appoint one of its members o

fill a vacancy amongst the members of the Committee appointed
by that House.

54 Powers and proceedings of the Cornmittee

All matters relating to the powers and proceedings of the

Committee shall be determined by resolution of both Houses of the
Parliament,

55 Duties of the Commilttee

(I} The duties of the Committee are:

(a) to monitor and to review the performance by the ACC of its
functions;

(b} to report to both Houses of the Parliament, with such
comments as it tirinks fit, upon any matier appertaining to the
ACC or connected with the performance of its functions to
which, in the opinion of the Committee, the attention of the
Pariament should be directed;

{c} to examine each annual report on the ACC and report to the
Parliament on any matter appearing in, or arising ot of, any
such annual report;

(d) to examine trends and changes in criminal activities,
practices and methods and report to both Houses of the
Parliament any change which the Committee thinks desirable

66 Australian Crime Commission Act 2002

. s , :
Parliamentary Foint Commities on the Australian Crime Commission Pait II

Section 5S5AA

1o the functions, structre, powers and procedures of the
ACC; and

(e) to inquire into any question in connection with its duties
which is referred to it by either House of the Parliament, and
to report to that House upon that question.

(2) Nothing in this Part authorizes the Committee;
(a) to undertake an intelligence operation or to investigate a
matter refating to a relevant criminal activity; or
{B) to reconsider the findings of the ACC in relation to a
particular ACC operation/investigation.

(3} To avoid doulk, the Committee may examine, and report to both
Houses of the Parliament on, information given to it under
section 59.

55AA Ombudsman to brief committee about controlled operations

(1) Atleast once in each year the Ombudsman must provide a briefing
to the Committee about the ACC’s involvement in controlled
operations under Part IAB of the Crimes Act 1914 during the
preceding }2 months.

(2) For the purposes of receiving a briefing from the Om_budsman
under subsection (1), the Committee must meet in private.
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Part IV—Miscellaneous

55A Operation of State laws—investigation of offences against State

laws
Objecr

(1) The main object of this section is to give legistative consent to the
conferral on;

(a) the ACC; or

(b} the Inter-Governmenta) Committee, the Board, the Chair of
the Board, a member of the Board, the CEO, an examiner or
a member of the staff of the ACC; or
(¢} aJudge of the Federal Court or a Federal Magistrate;
of certain duties, functions and powers under State laws.

ACC

(2) Alaw of a State may confer on the ACC any or all of the following
duties, fonctions or powers:

{a} th‘e fl‘.mction of investigating a matter relating to a relevant
f:nmmal activity in so far as the serious and organised crime
is, or the serious and organised erimes are or include, an
offence or offences against a law of the State (irespective of
whether that offence or those offences have a federal aspect);

(b) a duty, function or power that is for the purposes of an
mvestigation referred to in paragraph (a) and that is either:

(i) of the same kind as a duty, function or power conferred
on the ACC l_)y this Act or any other Act (whether or not
Ehe last-mentioned duty, function or power relates to the
investigation of that matter); or
(i) of a kind specified in regulations made for the purposes
of this subparagraph;

(c) the function of undertaking an intelligence operation in so far
as thf:_ serious and organised crime is, or the serious and
orgfmlsed cnmes are or include, an offence or offences
against a law of the State (irrespective of whether that
offence or those offences have a federal aspect);
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(d) aduty, function ot power that is for the purposes of an
operation referred to in paragraph (c) and that is either:

(i) of the same kind as a duty, function or power conferred
on the ACC by this Act or any other Act {whether or not
the last-mentioned duty, function or power relates to
that operation); or

(ii) of a kind specified in regulations made for the purposes
of this subparagraph.

(3) The ACC cannot, under a law of a State:
{(a) investigate a matter relating to a relevant criminal activity; or
(b) undertake an intelligence operation;
unless the Board has consented to the ACC doing so.

Inter-Governmental Connmittee, Board, Chair of the Board,
members of the Board, CEQ, examiners and members of staff of
the ACC

(4) A law of a State may confer on the Inter-Governmental
Commiitee, the Board, the Chair of the Board, a member of the
Board, the CEQ, an examiner or a member of the staff of the ACC
a duty, function or power that:

(a) relates to the investigation of a matter relating to a relevant
criminal activity in so far as the serious and organised crime
is, or the serious and organised crimes are or include, an
offence or offences against a law of the State (irrespective of
whether that offence or those offences have a federal aspect);
and

(b) is either:

(i} of the same kind as a duty, function or power conferred
on the Inter-Governmental Committee, the Board, the
Chair of the Board, a member of the Board, the CEQ, an
exarminer oF a member of the staff of the ACC by this
Act or any other Act {whether or not the last-mentioned
duty, function or power relates to the investigation of
that matter); or

(ii) of a kind specified in regulations made for the purposes
of this subparagraph,

(3) A law of a State may confer on the Inter-Governmental
Committee, the Board, the Chair of the Board, a member of the
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Board, the CEO, an examiner or 4 member of the staff of the ACC
a duty, function or power that:

(a) refates to the undentaking of an intellipence operation in so
far as the serious and organised crime is, or the serious and
organised crimes are or include, an offence or offences
against a faw of the State (irrespective of whether that
offence or those offences have a federal aspect); and

(b) is either:

(i) of the same kind as a2 duty, function or power conferred
on the Inter-Governmental Committee, the Board, the
Chair of the Board, a member of the Board, the CEO, un
examiner or a member of the staff of the ACC by this
Act or any other Act (whether or not the last-mentioned
duty, function or power relates to that operation); or

(i) of a kind specified in regulations made for the purposes
of this subparagraph.

(3A) The CEO or an examiner cannot perform a duty or function, or
exercise a power, under a law of a State:
(a) relating to the investigation of a matter relating to a relevant
criminal activity; or
(b} relating to the undertaking of an intefligence operation;

urless the Board has consented to the CEQ or t

he examiner doing
s0.

Judge of the Federal Court or Federal Magisirate

(5B) A law of a State toay confer on a Judge of the Federal Court ora
Federal Magistrate a duty, funciion or power that:

(a) relates to the investi gation of a matter relating to a relevant
crirminal activity in so far as the serious and organised crime
is, or the serious and organised crimes are or inciude, an
offence or offences against a law of the State (irrespective of
whether that offence or those offences have a federat aspect);
and

(b) is either:

(i) of the same kind as a duty, function or power conferred
on a Judge of the Federal Court or a Federal Magistrate
by this Act or any other Act {whether or not the
tast-mentioned duty, function or power relates to the
investigation of that matter); or
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(ii) of a kind specified in regulations made for the purposes
of this subparagraph.

(5C} A law of a State may confer on a Judge of the Federal Court ar a
Federat Magistrate a duty, function or power that:

(a) relates to the undertaking of an intelligence operation in so

far as the serious and organised crime is, or the serious and
oerganised ceimes are or incinde, an offence or offences
against a law of the State (irrespective of whether that
offence or those offences have a federal aspect}; and

(b) is either;

(i) of the same kind as a duty, function or power conferred
on a Judge of the Federal Court or a Federal Magistrate
by this Act or any other Act (whether or not the
last-mentioned duty, function or power relates to that
operation); or

(ii) of a kind specified in regulations made for the purposes
of this subparagraph.

Ancillary provisions

(6} Subsections (2), (4), (5), (5B and (5C) do not extend to a duty,
function or power of a kind specified in regulations made for the
purposes of this subsection.

(7) Subsections (2}, (4}, (5), (5B) and (3C) do not extend to a law of a
State to the extent to which that law purposts to confer any duty
that is in contravention of any constitutional doctrine restricting the
duties that may be conferred on:

(a) authorities of the Commonwealth; or
(b) meinbers of autharities of the Commonwealth; or
(¢} Judges of a court created by the Parliament.

Concurrent operation of State laws

(8) This Act is not intended to exclude or limit the operation of a law
of a State that confers any duties, functions or pOWers on:
(a} the ACC; aor
(b) the Inter-Governmental Committee, the Board, the Chair of
the Board, a member of the Board, the CEO, an examiner or
a member of the staff of the ACC; or
() aludge of the Federal Coust or a Federal Magistrate;
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to the extent that that law is consistent with subsections (2107
(inclusive) and is capabie of operating concurrently with this Act.

9

——

Without limiting subsection (8), this Act is not intended to prevent;
{a) the ACC; or
(b) the Inter-Governmental Committee, the Board, the Chair of
the Board, a member of the Board, the CEO, an examiner or
a member of the staff of the ACC; or
(c) alJudge of the Federal Court or a Federal Magistrate;
from having concurrent duties, functions or powers under a law of
a State in relation to the investigation of a matter or matters
relating to federally relevant criminal activities or to the
undertaking of an intelligence operation, so long as the relevant
taw of the State is consistent with subsections {2) 10 (7) (inclusive).

i State officers do not lose State powers
i

(10} Nothing in this Act results in a person, who is an officer of a State
E and who becomes a member of the staff of the ACC, ceasing to be
i able to perform any duty or function, or to exercise any power, that
: is conferred on the person under a law of the State in kis or her
capacity as such an officer.

Vi This section does not limit section 15
(1 £} This section does not limit section 5.
It Interpretation
(12) A reference in this section to a law of a State conferring a duty,

! function or power includes a reference to the conferral of a duty,
l }’ function or power under a law of a State.
k
L

Definitions

i (13} In this section:

(U
I

costfer, in relation to a duty, includes impose,

Federal Magistrate means a Federal Magistrate in a personal
capacity and not as a court or a member of a court.

Judge of the Federal Court means a Judge of the Federal Court in
a personal capacity and not as a court or a member of a court.
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(14) In this section {other than subsection @)

intelligence operation means the collection, correlation, analysis
or dissemination of criminal information and intelligence relating
to a relevant criminal activity.

55B Choice of Commonwealth and State powers

If

(a) the ACC is investigating a rnatter relating to federally
relevant criminal activity, or is undertaking an intelligence
operation, in so far as the serious and organised crime is, or
the serious and organised crimes are or include, an offence or
offences against a law of a State; and

(b} for the purposes of that investigation or operation, the ACC
or the Inter-Governmental Committee or the Board, the Chair
of the Board, a member of the Board, the CEO, an examiner
or a member of the staff of the ACC has z choice between
exercising powers conferred by this Act or any other Act, and
exercising powers conferred by a law of the State;

this Act or that other Act does not require the ACC or the
Inter-Governmental Committee or the Board, the Chair of the
Board, the member of the Board, the CEQ, the examiner or the
member of the staff of the ACC to favour exercising the powers
conferred by this Act or that ather Act.

35C No obligation to perform duties ete. in relation to a relevant

criminal activity that is not a federally refevant criminal
activity

{1) To avoid doubt, neither this Act nor any other law of the
Commonwealth imposes any obligation on;

(a) the ACC; or

(b} the Tnter-Governmental Committee, the Beard, the Chair of
the Board, a member of the Board, the CEQ, an examiner or
a member of the staff of the ACC:
to perform a duty or function, or exercise a power:

(c) in relation to an investigation of a matter, or 1o the collection,
carrelation, analysis or dissemination of criminal information
and intelligence, relating to a ralevant criminal activity that is
not a federally relevant criminal activity; or
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H (d) that is otherwise in contravention of any constitutional

' doctrine restricting the duties that may be conferred on:
(i} authorities of the Commonwealth; or

(i} members of authorities of the Commonwealth,

(2) To avoid doubt, neither this Act nor any other law of the
Commonwealth imposes any obligation on a Judge of the Federal
Court or a Federal Magistrate to perform a duty or function, or
exercise a power, that relates to an investigation by the ACC of 2
matter, or to the collection, correlation, analysis or disserination
. by the ACC of criminal information and intelligence, relating to a
i relevant criminal activity ifs
: (2) the relevant criminal activity is not a federally relevant
criminal activity; or
: (b) the imposition of the cbligation is otherwise in contravention
of any constitutional doctrine restricting the duties that may
be conferred on Judges of a court created by the Pariiament.

|i (3} In this section:
i

Federal Magistrate means a Federal Magistrate in a personal
capacity and not as a court or a member of a court.

Judge of the Federal Court means a Judge of the Federal Court in
a personal capacity and not as a court or a member of a court,

55D Transition from NCA to ACC

(I} Despite the repeal of section 7 by item 35 of Schedule 1 to the
Australian Crime Commission Establishment Act 2002 (the
C establishment Act), section 258 of the Acts Interpretation Act
1901 has effect in relation to the amendments made by the
,I ! establishment Act as if the body known as the National Crime
: ’ Authority continued in existence with the altered name Australian

Crime Commission.

NN
QT

{2) If:
(a) the National Crime Authority Act 1984 (as in force before the
commencement of Scheduie | to the Australian Crime
Conmmission Establishment Act 2002) made provision for a

thing to be done, or a matter to be dealt with, by or in relation
to the National Crime Authority; and
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(b} a provision (the corresponding provision) of the Australion
Crime Commission At 2002 provides for such a thing to be
done, or matter to be dealt with, by or in relation to the ACC
{whether or not by the same, or a similar, person or body);

then the thing may be done, or matter dealt with, for, or in relation

to, the National Crime Authority, under the corresponding
provision.

57 Application of Administrative Pecisions (Judicial Review) Act

Section 11 of the Administrative Decisions (Judicial Review) Act
1977 has effect in relation to matiers arising under this Act as if
subsections {1) to (5), inclusive, of that section were omitted and
the following subsection were substituted:

“(1) An application to the Federal Court or the Federal
Magistrates Court for an order of review in respect of a
matter arising under the Australian Crime Commission Act
2002:

(a) shall be made in such manner, and shall contain such
particulars, as are prescribed by:
(i) in the case of an application to the Federal
Court—Federal Court Rules; or
(if) in the case of an application to the Federal
Magistrates Court—Federal Magistrates Rules;
and must contain such other particulars (if any) as the
court concerned directs: and
(b} shall set out the grounds of the application; and

{c) shall be lodged with a Registry of the court concerned
within the period of 5 days (excluding days on which
the Registry is closed) after the day on which the
applicant becomes aware of the matter or within such
further period as the court concerned (whether before ar
after the expiration of the first-mentioned period) in
special cireumstances atlows.”,

58 Administrative arrangements with States

(1) The Minister may make an arrangement with the appropriate
Minister of the Crown of a State under which the State will, from
time to time as agreed upon under the arrangement, make available
a person who is an officer or employee of the State or of an
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authority of the State or a member of the Police Force of the State,
or persons wWheo are such officers, employees or members, o
perform services for the ACC.

(2} An arrangement under subsection (1) may provide for the .
Commonwealih to reimburse a State with respect to the services of
a person or persons to whom the arrangement relates.

59 Furnishing of reports and information

(1) The Chair of the Board must keep the Minister informed of 'the
general conduct of the ACC jn the perfom}ance of l_he AC(“T s
functions. If the Minister requests the Chair to provide to him or X
her information concerning a specific matter rclatmg to the ACC’s
conduct in the performance of its functions, the Chair must comply
with the request,

(1A} Subject to subsection (2), if a Minister of the Qrown of a State who
is a member of the Inter-Governmental Commlntlee requests the
Chair of the Board to provide him or her with m[:‘ormauon )
conceriting a specific matter relating to the ACC’s condnct in t.he
performance of its functions, being conduct that occurred within

the jurisdiction of that State, the Chair of the Board must comply
with the request.

2

—

If the Chair of the Board considers that disclos_ure of information 10
the public could prejudice the safety or reputation of persons or the
operations of law enforcement agencies, the Chair must not
provide the information under subsection (1A).

(3) Subject to subsection (5), the Chair of the Board: .

(2) shall, when requested by the lmer-G_overn memal_ Committee
to furnish information to the Committee concemning a
specific matter relating to an ACC operan‘onhnvesnganc.m
that the ACC has conducted or is conducting, comply with
the request; and ‘

(b) shall when requested by the Inter-GovernmentaI.Commmee
to do so, and may at such other times as the phanr of the )
Board thinks appropriate, inform the Committee concerning
the general conduct of the operations of the ACC.

(4) Subject to subsection (5), the Chair of the Boar'd s.ha]] furnish to
the Inter-Governmental Committee, for transmission to the
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Governments represented on the Committee, a report of the
findings of an

Y special ACC operationfinvestj gation conducted by
the ACC,

ement agencies and, if the findings of the
ACCinan investigation

include any such matter, the Chair of the
Board shall Prepare a separate report in relation 1o the matter and

furnish thet report to the Minister.
(6) The Chair of the Board may

subsection (4) a recomme

House of the Parliament.

include ina report furnished under
ndation that the report be laid before each,

(6A) Subject to subsection (6B), the Chair of the Board:

{a) must comply with a request by the Parliamemary Joint

Committee on the Australian Crime Commission for the time

being constituted under Part I (the PIC) o give the PIC
infortnation relating to an ACC operation/investigation that
the ACC has conducted aris conducting; and
(b) must when requested by the PIC, and may at such other times
as the Chair of the Board thinks appropriate, inform the PIC
conceming the general conduct of the operations of the ACC.
(6B) If the Chair of the Board co
the public could prejudice &
operations of law enforcem
the PIC the information,

nsiders that disclosuye of information to
he safety or reputation of persons or the
ent agencies, the Chair must not give

(6C) If the Chair of the Board d
ground that the Chair cons
to the public could prejudi
the operations of law enfo,
request to the Minister,

025 not give the PIC information op the
iders that disclosure of the information

ce the safety or reputation of persons or
rcement agencies, the PIC may refer the

(6D) ¥ the PIC refers the request to the Minister, the Minister;

(a) must determine in writing whether disclosure of the

information could prejudice the safety or reputation of

persons or the operations of Jaw enforcement agencies; and

(b) must provide copies of that determination to the Chair of the
Board and the PIC: and
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{c) must not disclose his or her reasons for determining the
! question of whether the information could prejudice the
safety or reputation of persons or the operations of law
enforcement agencies in the way stated in the determination.

(7} The CEQ may give to:
(a) any law enforcement agency; or
(b} any foreign law enforcement agency; or
(c) any other agency or body of the Commonwealth, a State ot a
Territory prescribed by the regulations;
i any information that is in the ACC’s possession and that is relevant
to the activities of that agency or body if:
{d} it appears to the CEQ to be appropriate t¢ do so; and
; (e} to do so would not be contrary to a law of the
F “ Commonwealth, a State or a Territory that would otherwise
! apply.

| (8) The CEO may, whenever it appears to the CEO to be appropriate

| ) to do so, furnish to authorities and persons responsible for taking

I civil remedies by or on behalf of the Crown in right of the

[ s Commonwealth, of a State or of a Territory any information that

E has come into the possession of the ACC and that may be relevant
' for the purposes of so taking such remedies in respect of matters

connected with, or arising out of, offences against the laws of the

Commonwealth, of a State or of a Territory, as the case may be.

—

(9) Where any information relating to the performances of the
1 functions of:
e -I (a) aDepartment of State of the Commonwealth or of a State;
" i (b) the Administration of a Territery; or
,i (c) an instrumentality of the Commonwealth, of a State or of a
1 Territory;
comes into the possession of the ACC in the course of any
operations or investigations conducted by it, the CEO may, if he or
she considers it desirable to do so:
(<) furnish that information to the Depariment, the
Administration or the instrumentality; and
(e) make to the Department, the Administration or the
instrumentality such recommendations (if any) relating to the
performance of the functions of the Department, of the

AN
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Administration or of the instrumentality as the CEO
considers appropriate.

(10) A report under this Act that sets out any finding that an offence has
been committed, or makes any recommendation for the institution
of 4 prosecution in respect of an offence, shall not be made
available to the public unless the finding or recommendation is
expressed to be based on evidence that would be admissible in the
prosecution of a person for that offence.

(11} The CEO may, whenever it appears to the CEO to be appropriate
to do so, furnish to the Australian Security Intelligence
Organisation any information that has come into the ACC’s
possession and that is relevant to security as defined in section 4 of
the Australian Security Intelligence Organisation Act 1979,

59A Delegation

The CEQ may, by writing, delegate to a member of the staff of the
ACC who is an SES employee, or an acting SES empioyee, all or
any of the CEQ’s powers or functions under this Act.

59B Liability for damages

A member of the Board is not liable to an action or other
proceeding for damages for or in relation to an act done or omitted
in goed faith in performance or purported performance of any
function, or in exercise or purporied exercise of any power,
conferred or expressed to be conferred by or under this Act,

60 Public meetings and bulletins

(1) The Board may hold meetings in public for the purpose of

infarming the public about, or receiving submisstons in relation to,
‘ the performance of the ACC's functions.

(4) The Board may publish bulletins for the purpose of informing the
public about the performance of the ACC's functions.

(5) The Board shall not;

‘ {a) divulge in the course of a meeting held under subsection (1};
ar
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- (b) include in a bulletin published under subsection (4);

: any matter the disclosure of which to members of the public could
prejudice the safety or reputation of a person or prejudice the fair
trial of a person who has been or may be charged with an offence.

61 Annual report

(1) The Chair of the Board shall, as soon as practicable after each
30 June, prepare a report of the ACC’s operations during the year
that ended on that 30 June and furnish the report to the
; Inter-Governmental Committee for transmission, together with
! such comments on the report as the Committee thinks fit, to the
Commonwealth Minister and to the appropriate Minister of the
Crown of each participating State.

—

A report by the Chair of the Board under this section in relation to
a year shall include the following:

{a) a description of any investigation into matters relating to
federally relevant criminal activity that the ACC conducted
during the year and that the Board determined to be a special
investigation;

a description, which may include statistics, of any patterns or

~—

have come to the attention of the ACC during that year in the
i performance of its functions;
1 (c) any recommendations for changes in the laws of the
Commonwealth, of a participating State or of a Territory, or
: for administrative action, that, as a result of the performance
- of the ACC's functions, the Board considers should be made;
: (d) the genetal naure and the extent of any information
" furnished by the CEO during that year to a [aw enforcement
I agency;
(e) the extent to which investigations by the ACC have resulted
in the prosecution in that year of persons for offences;
{ea) the extent to which investigations by the ACC have resulted
in confiscation proceedings;
{g) particulars of the number and results of:
(ii) applications made to the Federal Court or the Federal
Magistrates Court under the Administrative Decisions
(Judicial Review) Act 1977 for orders of review in
regpect of matters arising under this Act; and
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(iii) other court proceedings involving the ACC:

being applications and proceedings that were determined, or
otherwise disposed of, during that year.

(3) A report by the Chair of the Board under this section shall not:
(a) identify persons as being suspected of having committed
offences; or
{b) identify persons as having committed offences unless those
persons have been convicted of those offences.

{4) In any report by the Chair of the Board under this section the Chair
of the Board shall take reasonable care to ensure that the identity of
a person is not revealed if to reveal his or her identity might,
having regard to any material appearing in the report, prejudice the
safety or reputation of a person or prejudice the fair trial of a
person who has been or may be charged with an offence.

{6) The Minister shall cause a copy of:

(8} a report by the Chair of the Board under this section that is
received by him or her from the Inter-Governmental
Committee; and

(b) any comments made on the report by the Inter-Governmental
Committee, being comments that accompanied the report;

to be laid before each House of the Parliament within 15 sitting
days of that House after the report is received by him or her.

61A Review of operation of Act

(1) The Minister must cause an independent review of the operation of

this Act to be undertaken as soon as practicable after 1 January
2006.

(2) The persons who undertake such a review must give the Minister a
written report of the review,

(3) The Minister must cause a copy of each report to be tabied in each
House of the Parliament within 15 sitting days of that House after
its receipt by the Minister,

{4) However, this section does not apply if a committee of one or both
Houses of the Parliament has reviewed the operation of this Act, or
started such a review, before I January 2006,
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62 Regulations Schedule I—Prescribed provisions

The Governor-General may make regulations, not inconsistent with Section 20

this Act, prescribing all matters:
(2) required or permitted by this Act to be prescribed; or

(b} necessary or convenient to be prescribed for carrying out or
giving effect to this Act.

Administrative Appeals Tribunal Act 1975, section 36
Air Navigation Act 1920, section 27A
Australian Security Intelligence Organisation Act 1979, sections 18, 81 and 92
Census and Siatistics Act 1905, section 19
Crimes Act 1914, section 85B
Epidemiological Studies (Confidentiality} Act 1981, sections 4, 6,8and 9
Federal Court of Australia Act 1976, section 50
Federal Magistrates Act 1999, section 61
. ,| Freedom of Information Act 1982, section 58
’ Health Insurance Act 1973, section 130
! Human Rights Commission Act 1981, section 34
! Inspector-General of Taxation Act 2003, section 37
. National Health Act 1953, section 135A
o | i Ombudsman Act 19786, section 35
i Social Security Act 199/, sections 1312 to 1321
' ' Telecommunications (Interception and Access) Act 1979, sections 63 and 133
! i, Reserve Bank Act 1959, section 79B
! Workplace Relations Act 1956, section 355, and section 356 of Schedule 1B
l Sub-regulation 283(1) of the Air Navigation Regulations
i ' )

Sections 60 and 6} of the Adoption of Children Ordirance 1965 of the
I Australian Capital Territory

Section 14 of the Social Services Act 1980 of Norfolk Island
v
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National Crimes Commission Act 1982

No. 138 of 1982

An Act to establish a National Crimes Commission to
investigate criminal activities, in particular organized eriminal
activities, with a view to the prosecution of offenders

[Assented to 24 December 1982)

BE IT ENACTED by the Queen, and the Senate and the House of
Representatives of the Commonwealth of Australia, as follows:

PART I—PRELIMINARY

Short title
1. This Act may be cited as the National Crimes Commission Act 1982,

Commencement
2. This Act shall come into operation on a day to be fixed by Proclamation.

Interpretation
3. (1) Inthis Act, unless the contrary intention appears—

“acting member” means 4 person, not being a member, who is acting as
’ Chairman or as a member other than the Chairman;

“appoint” includes re-appoint;
“Chairman’™ means Chairman of the Commission;
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“deocument” includes any book, register or other record of information,
however compiled, recorded or stored;

“Federal Court™ means the Federal Court of Australia;

“Governor of a State” includes the Administrator of the Northern
Territory;

“Judge™ means—

(a) aJudge of a court created by the Parliament or of a court of a
State or Territory; or

{b) a person who has the same designation and status as a Judge of
a court created by the Parliament;

“legal practitioner” means a barrister, a solicitor, a barrister and solicitor, or
a legal practitioner, of the High Court or of the Supreme Court of a
State or Territory;

“member” means member of the Commission and includes the Chairman;

“member of the staff’ of the Commission™ means a person assisting the
Commission under section 35 or a person employed or engaged under
section 36;

“officer of a2 Territory” includes—

(a) & person holding an office or appointment, or employed, under
alaw of a Territory; and

{b) a person who is, or is a member of, an authority or body
established for a public purpose by or Under a law of a Territory
oris an officer or employee of such an authority or body;

“officer of the Commonwealth™ has the same meaning as in paragraph
75 {v) of the Constitution and includes a person who is, or is a member
of, an authority or body established for a public purpose by or under a
law of the Commonwealth or is an officer or employee of such an
authority or body but does not include an officer of a Territory;

“participating State™ means a State by or under the law of which functions
are conferred on the Commission in refation to the investigation of
alleged offences against laws of the State;

“passport” means an Australian passport or a passport issucd by the
Government of a country other than Australia;

“State™ includes the Northern Territory;

“Territory” does not include the Northern Territory.

(2) A reference in this Act to the Parliament of a State, sha[l, _in relation to
the Northern Territory, be construed as a réference to the Legislative Assembly
of that Tersitory.

Act to bind the Commonwealth
4. This Act binds the Crown in right of the Commonwealth and of Morfolk
Island but does not bind the Crown in right of a State.
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Extension to external Territories
5. This Act extends to all the external Territories.

PART II--THE NATIONAL CRIMES COMMISSION
Division 1—Establishment, Functions and Powers

Establishment and constitution of Commission

6. (1) There is established by this Act a Commission by Lhe name of the
National Crimes Commission.

(2} The Commission shall consist of 2 Chairman and not less than 1 nor
more thait 4 other members. ’

(3) The Chairman and the other member or members shall be appointed by
the Governor-General.

(4) A member other than a member who is, and is expected to continue to
be, a Judge may be appointed as a full-time member or as a part-time member.

(5) A personshall not be appointed as Chairman unless—
(a) heisorhas been a Judge; or

(b} he is enrolled as a legal practitioner, and has been so enrolled for not
less than 5 years,

(6) A person shall not be appointed as 2 member unless he appears to the
Governor-General 1o be suitable for appointment by reason of his having
expertise, or having had experience, relevant o the work of the Commission.

(7) The performance of the functions or the exercise of the powers of the
Commission is not affected by reason only of a vacancy or vacancies in the
membership of the Commission.

Functions
7. (1) Subject tosections & and 10, the functions of the Commission arg-

(a) to investigate of its own motion or at the request of the
Attorney-General—

(i) any circumstance suggesting that an offence may have been, or
may be being, committed against a law of the Commonwealth
orof a Territary;

(i) any allegation that an offence has been, or is being, committed
against a law of the Commonwealth or of @ Territory;

(ili) any circumstance suggesting that a person has or may have, or
any allegation that a person has, influenced or attempted to
influence an officer of the Commonwealth or an officer of a
Territory Lo do any act or thing contrary to law or to his duty or
authority as such an officer; and
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(iv) any activity that is, or appears to be, impeding the
implementation or enforcement of a law of the Commonwealth
or of a Territory;

(b) to assemble, with a view to the prosecution of the offender, any
evidence of the commission of an offence against a law of the
Commonwealth or of & Territory that it obtains in the course of its
investigations and to furnish-any such evidence in accordance with this
Act to the Commissioner of the Australian Federal Police or to the
Attorney-Generat or a person nominated by him;

(c) asrequired, to coordinate its activities with the activities of authorities
and persons in other countries performing functions similar to the
functions of the Commission; and

(d) when requested by the Attorney-General, to furnish advice to him as
to the likely effect (if any) on the incidence of crime of proposed laws
of the Commonwealth or of a Territory, or of existing or proposed
administrative practices or arrangements, refecred to in the request,

(2) The Commissiont shall, in the course of investigating circumstances,
allegations and activities referred to in paragraph (1) (a}, seek, so far as
practicable, to direct its activities in relation to—

(a) organized criminal activities, that is 1o say, offences that appear to be

connected with one another and involve several offenders and
substantial ptanning and organization;

(b) offences involving the use of sophisticated methods, planning or
techniques; and .

(¢) bribery or corruption involving officers of the Commonwesalth or
officers of a Territory.

Functions under State [aws

8. In addition {o its functions under section 7, the Commission shall
perform any functions in relation to the investigation of an offence or offences,
however described or referred to, against the laws of a State that are conferred
upon it by or under any law of a State.

Members may have concurrent fanctions and powers under State laws

9. If—

(a) with the consent of the Attorney-General, any functions or powers are
conferred on a member or members by the Governor of a State or a
Minister of a State; and

{b) the Attorney-General informs the member or members in writing that
he is satisfied that those functions or powers may conveniently be
performed or exercised in conjunction with the performance or
exercise by the Commission of its functions or powers under this Act,

then, notwithstanding anything contained in any other provision of this Act, the
member or members referred to in paragraph (a) shall perform the functions,
or may exercise the powers, referred to in that paragraph in conjunction with
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the performance or exercise by the Commission of its funclions or powerss
under this Act, and the members of the staff of the Commission may be
employed by the Commission in assisting the member or members referred to in
paragraph (2) in the performance of the functions or the exercise of the powers
referred to in that paragraph.

General investigations by the Commission

10. (1) If the Attorney-General of the Commonwealth, or the appropriate
Minister of a participating State with the consent of the Attorney-General of
the Commaonwealth, by notice in writing to the Commission, requests the
Commission. to conduct a general investigation into a particular maltter, being a
matter with respect to which powers are vested in the Parliament or the
Government of the Commonwealth or of that Stale, as the case may be, for the
purpose of ascertaining the nature, extent and cause of any criminal activity
connected with that matter, the Commission shall conduct an investigation
accordingly and shall report to the Attorney-General or State Minister, as the
case may be, its findings and any recommendations for the enactment of laws,
ar the taking of administrative action, that it considers appropriate to reduce,
or remove the cause of, that criminal activity.

(2) A report by the Commission under this section shall not—
(a) identify persons as being suspected of having committed offences; or

(b) identify persons as having committed offences unless those persons
have been convicted of those offences.

(3) In any report by the Commission under this section the Commission
shall take reasonable care to ensure that the identity of a person is not revealed
if to reveal his identity might, in light of any material appearing in the report,
prejudice the safety or reputation of a persen or the fair trial of a person who
has been or may be charged with an offence.

Commission to work in co-operation with Police Forces, &c.

11. In performing its functions the Commission shall, so far as practicable,
work in co-operation with the Australian Federal Police and the Police Forces
of the States and any other .authorities or persons responsible for the
enforcement of the laws of the Commonwealth or of the States.

Directions and guidelines to Commission

12. (1) The Attorney-General may, by notice in writing to the
Comrmission, give directions or furnish guidelines to the Commission, including
directions or guidelines with respect to the priority to be accorded by the
Commission to particular investigations or classes of investigations but the
Attorney-General is not entitled to give directions or furnish guidelines in
relation to the conduct of a particular investigation,

(2) Where the Attorney-General gives any directions or furnishes any
guidelines to the Commission under sub-section (1), the Attorney-General
shall cause a copy of the directions or guidelines to be published in the Gazette.
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(3) If the Commission has functions conferred an it by or under a Jaw of 2
State as mentioned in section 8, the Attorney-General shall not give any
directions or furnish any guidelines to the Commission under sub-section (1)
with respect to the performance of those functions unless the appropriate
Minister of that State has agreed to the giving of the dlrecnons or the furnishing
of {he guidelines.

Evidence obtained in course of investigation

13. (1) Where in the course of an investigation it appears to the
Commission that there is evidence of the commission of an offence against the
laws of the Commonwealth or of a Territory, or against the laws of a State, the
Commission may either--

(a) terminate the investigation, or the part of the investigation that relates
to the commission of that offence, and furnish the evidence to the
Commissioner of the Australian Federai Police or to the Commissioner
of the Police Force of the State, as the case may be; or

{b) to the extent to which it is within the scope of the functions of the
Commission to do so, continue the investigation, or the pait of the
investigation that relates to the commission of that offence, with a view
to assembling evidence required for the prosecution of the uffender and
furnish the evidence that it obtains {o the Attorney-General of the
Commonwealth or to the appropriate Minister of the State, as the case
may be, or to a person nominated by that Attorney-General or
Minister to receive the evidence,

{2) Where in the course of an investigation it appears to the Commission
that there is evidence of the commission of an offence against a law of the
Commonwealth or of a State, the Commission may, whether or not the
Commission has taken, or proposes to take, action with respect to the evidence
in accordance with sub-section {1}, furnish the evidence to the authority or
person responsible for the administration or enforcement of that law.

Search warrants
14. (1) Where—

{a) the Commission has reasonable grounds for suspecting that there may
be, at that time or within the next following 24 hours, upon any land or
upon or in any premises, vessel, aircraft or vehicle, a thing or things of a
particular kind connected with a maiter in respect of which the
Commission is conducting an investigation (in this section referred to
as “things of the relevant kind"); and
{b) the Commission believes on reasonable grounds that, if a summons
were issned for the production of the thing or things, the thing or things
might be concealed, 1ost, mutilated or destroyed,
the Commission may apply to a Judge of a prescribed court for the issue of a
search warrant under sub-section (3).

A reference in sub-section (1) to the Commission includes a reference
to a member authorized by the Commission to act under that sub-section.
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(3) Where an application under sub-section (1)-is made 1o a Judge of a
prescribed court, the Judge may, if he is satisfied that there are reascnable
grounds for issuing the warrant, issue a search warrant authorizing a member of
the Austtalian Federal Police or of the Police Force of a State, or any other
person, named in the warsant, with such assistance as he thinks necessary and if
necessary by force—

{a) toenter upon thetand or upon or inte the premises, vessel, aireraft or
vehicle;

(b) tosearch the land, premises, vessel, aircraft or vehicle for things of the
relevant kind; and

{c) toseize any things of the relevant kind found upon the land or upon or
in the premises, vessel, aircraft or vehicle and dchver things so seized to
the Commission.

(4) Thereshall be stated in a warrant issued under this section—

(a) astatement of the purpose for which the warrant is issued, which shall
include a reference to the matter in respect of which the Commission is
conducting an investigation and with which the things of the relevant
kind are connected,

(b) whether entry is authorized to be made at any time of the day or night
or during specified hours of the day or night;

(c) adescription of the kind of things authorized to be seized; and

{(d) a date, not being later than one month after the date of issue of the
warrant, upon which the warrant ceases to have effect.

(5) If, in the course of searching, in accordance with a warrant issued under
this sectior, for things of a particular kind connected with a matter in respect of
which the Commission is conducting an investigation, the person executing the
warrant finds—

(2) any thing of another kind that he believes on reasonable grounds to be
connected with that matter; or

{b) any thing that he believes on reasonable grounds to be connected with
another matter into which the Commission is conducting an
investigation,

and he believes on reasonable grounds that it is necessary to seize that thing in
order to prevent its concealment, loss, mutilation or destruction, the warrant
shall be deemed to authorize him to seize that thing.

(6) Where a thing is seized pursuant to a warrant issued under this
section—

(a) the Commission may retain the thingso longas is reasonably necessary
for the purposes of the investigation to which the thing is relevant; and

(b) when the retention of the thing by the Commission ceases to be
reasonably necessary for those purposes, the Commission shall cause
the thing to be delivered to the person who appears to the Commission
to be entitled to possession of the thing unless the Commission has
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furnished the thing to a person referred to in paragraph 13 (1) (a) or
(b), as the case requires.

(7) A reference in this section to a Judge of a prescribed court shall be
construed as a reference Lo

(a) = Judgeof the Federal Court; or
(b} aludgeof a court of a State or Territory.

(8) In thissection “thing” includes a document.

Application by telephone for search warrants

15, (l} Where, by reason of circumstances of urgency, the Commission
considers it necessary te do so, the Commission may make application by
telephone for a search warrant under sub-section 14 (1).

(2) Where a Judge issues a search warrant upon an application made by
tefephone, he shall—

{a) complete and sign that warrant;

(b} inf9rm the Commission of the terms of the warrant and the date on
which and the time at which it was signed; and

(c) forwarda copy of the warrant to the Commission.

(3) Whetre a search warrant is issued upon an application made by
telephone, a member of the staff of the Commission or a member of the
Australian Federal Police or of the Police Force of #State may complete a form
of warrant in the terms indicated by 2 Judge under sub-section (2).

{4} A form of warrant duly completed in accordance with sub-section (3)
shall be deemed to be a warrant issued under section 14.

Order for delivery to Commission of passport of witness

16, (I} Wh‘er‘e, upon application by the Commission, a Judge of the
Federal Court sitting in Chambers is satisfied by evidence on oath that—

{(a) in connection with an investigation that is being conducted by the
Commission, a summons has been issued under this Act requiring a
person to appear before the Commission at a heating (whether or not
the sumenons has been served), or a person has appeared before the
Commission at a hearing, to give evidence or to produce documents or
other things;

{b) there are reasonable grounds for believing that the persor may be able
to give to the Commission evidence or further evidence that is, or to
produce to the Commission documents or other things or further
documents or other things that are, relevant 1o the matter in respect of
which the Commission is conducting the investigation and could be of
particular significance to the investigation; and

(¢} there are reasonable grounds for suspecting that the person intends to
leave Austrafia and has in his possession, custody or control a passport
issued to him, -
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the Judge may make an order requiring the person to appear before the Federal
Court on a date, and at a time and place, specified in the order to show cause
why he should not be ordered to deliver the passport to the Comemission,

(2) Where—

{a) an order under sub-section (1) has been made in respect of a person;
and

(b) acopy of that order has been served upon the person,

the person shall not [eave Australia unless—

(¢} he has appeared before the Federal Court as required by the order
under sub-section (1); and

(d} ifthe Court makes an order in respect of him under paragraph (3} (2}
—ne has complied with the terms of that erder and any passport
delivered by him to the Commission in accordance with that order has
been returned 1o him.

Penalty: £5,000 or imprisonment for 2 years.

{3) Where a person appears before the Federal Court in pursuance of an
order made under sub-section {1), the Court may, if it thinks fit, make an
order—

(2) requiring the person to deliver to the Commission any passport issued

to him that is in his possession, custody or control; and

(b) authorizing the Commission to retain the passport until the expiration

of such period (not exceeding one month) as is specified in the order.

{4) The Federal Court may, upen application by the Commission, extend
for a further period (not exceeding one month) or further periods (not
exceeding one month in each case) the period for which the Commission is
authorized to rtetain a passport in pursuance of an order made under
sub-section (3), but so that the total peried for which the Commission is
authorized to retain the passport does not exceed 3 months,

(5) The Federal Court has jurisdiction with respect to matters arising
under this section.

(6) In thissection, “Australiz” includes the external Ferritories.
Division 2.Hearings

Hearings
17, (1) For the purposes of an investigation under this Act the
Commission may hold hearings.

(2) At a hearing, the Commission may be constituted by one or more
members or acting members.

(3) Subject to sub-section (2), section 34 applies, so far as it is capable of
application, at a hearing before the Commission as if the hearing were a
meeting of the Commission.
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(4} At a hearing before the Commission, any person giving evidence may
be represented by a legal practitioner, and any other person may, with the
consent of the Commission, be represented by a legal practitioner.

(5) The Commission may, in its discretion, direct that a hearing before the
Commission shall, in whole or in part, be held either in public or in private.

(6) Inexercising its diseretion under sub-section (5) in relation to a hearing
or part of a hearing, the Commission shall have regard to—

{a) whether it is necessary or desirable for evidence that is to be given to
the Commission at the hearing to be taken in private in order to ensure
that a person who has been or may be charged with an offence will or
would receive a fair trial for the offence or in order to avoid prejudice
to the safety or reputation of a person;

(b) whether the evidence that is to be given to the Commission includes, or
is likely to include, evidence that relates to the profits or financial
pusition of any person and the taking of the evidence in public wouid
be unfairly prejudicial to the interests of the person;

(c) the wishes of any person appearing as 2 witness at the hearing; and
(d) any other matter which in the opinion of the Commission is relevant.

(7) An application by a person that his evidence, or any part of his
evidence, should be taken in private shall, if the person making the application
so desires, be heard in private.

T * .

(8) Where the Commission directs that a hearing or a part of a hearing
before the Commission be held in private, the Commission may give directions
as to the persons who may be present.

(9) Nothing in any direction given by the Commission under sub-section
(8) prevents the presence, when evidence is being taken at 2 hearing or a part of
a hearing that is being held in private, of a person representing the person giving
evidence or representing a person who, by reason of a direction given by the
Commission under sub-section (8), is entitled to be present,

(10} Where the Commission directs that a hearing or a part of a hearing
before the Commission be held in private, a person {other than a member or an
acting member, counsel assisting the Commission in relation to the matter that
is the subject of the hearing or a member of the staff of the Commission

“approved by the Commission} shall not be present at that hearing or part of a

hearing unless he is entitied to be present by virtue of the direction or by virtue
of sub-section (9}.

(11) At a hearing before the Commission for the purposes of an
investigation under this Act—

{(a) counse! assisting the Commission generally or in reiation to the matter
to which the investigation relates;

(b) any person authorized by the Commiission to appear before it at the
hearing; or
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National Crimes Commission No, 138, 1982 11
(c) any legal practitioner representing a person at the hearing pursuant to
sub-section (4),
may, so far as the Commission thinks approptiate, examine or cross-examine
any witness on any matter that the Commission considers relevant to the
investigation.

(12) The Commission may direct that—
(a) anyevidence given beforeit;
(b} the contents of any document, or a dcscriplion of any thing, produced

to the Commission or seized pursuant to a search warrant issued under
section 14;

(¢} any information that might enable a person who has given evidence
before the Commission to be identified; or

(d) the fact that any person has given or may be about to give evidence at a
hearing,

shall not be published, or shall not be published except in such manner, and to
such persons, as the Commission specifies.

(13) A person who—

(a) is present at & hearing or a part of a hearing in contravention of
sub-gection (10); or

(b} makes a publication in contravention of a direction given under
sub-section (12),

is guilty of an offence punishable, upon summary conviction, by a fine not
exceeding $2,000 or imprisonment {or a period not exceeding 12 months,

Reimbursement of expenses of witnesses

18. A witness appearing before the Commission shall be paid by the
Commonwealth in respect of the expenses of his attendance an amount
ascertained in accordance with the prescribed scale or, if there is no prescribed
scale, such amount as the Commission determines,

Legal and financial assistance

19. (1) A witness who is appearing or who is about to appear before the
Commission may make an application to the Attorney-General for the
provision of assistance under this section in respect of his appearance.

(2) Where an application is made by a person under sub-gection (1), the
Attorney-General may, if he is satisfied that—

{a) it would involve hardship to the person to refuse {he application; and
(b) the circumstances of the case are of such a special nature that the
application should be granted,
authorize the provision by the Commonwealth to that persom, either
unconditionally or subject to such conditions as the Attorney-General

determines, of such legal or financial assistance in respect of the appearance of
that person before the Commission as the Attorney-General determines.
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Power to summon witnesses and take evidence

20. (D A mcrpbf:r or an acting member may stmmon a person to appear
before the Comm15319n at a hearing to give evidence and to preduce such
documents or other things (if any) as are referred to in the summons,

(2) A summons under sub-section (1) requiring a person to appear before
the Commission to give evidence shall set out, as far as is reasonably
practicable, the general nature of the matters in relation to which the
Commission intends to question the person, but nothing in this sub-section
prevents the Commission from questioning the person in relation to any other
matter that the Commission may, in the proper performance of its functions,
investigate.

{3) The member or acting member presiding at a hearing before the
Commission may reguire a person appearing at the hearing to produce a
document or other thing,

(4) :Thc Commission may, at a hearing, take evidence on oath or
affirmation and for that purpose—

(a) a member or acling_ membe{- may require a4 person appearing at the
hearmg.to give evidence either to take an oath or to make an
afﬁr{n?tmn in a form approved by the member or acting member
presiding at the hearing; and

(b) a member or acting member, or a person who is an axthorized persont

in relation to the Commission, may administer ant cath or affirmation
10 a person so appearing at the hearing.

(?) In this section, a reference o a person who is an authorized person in
relatlon_ to the Cornmission is a reference to a person authorized in writing, or a
person included in a class of persons authorized in writing, for the purposes of
this section by the Chairman or a person acting as Chairman,

Failure of witnesses to attend and answer questions

2L (1) A person served, as prescribed, with a summons to appear as a
witness at a hearing before the Commission shall not, without reasonable
excuse—

(2} fail to attend as required by the summons; or

(b) fail to attend from day to day unless excused, or released from Further
attendance, by a member or an acting member. '

2y A Person appearing as a witness at a hearing before the Commission
shall not, without reasonable excuse—
(a) when rcguired pursuant to section 20 either to take an oath or make an
affirmation—refuse or fail to comply with the requirement;
{b) refuse or fajl to answer a question that he is required to answer by the
member or acting member presiding at the hearing; or
{c} reluse or fail to produce a document or thing that he was required to
produce by a summons under this Act served on him as prescribed.
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(3) Where—

(a) a legal practitioner is required to answer & question or produce a
document at a hearing before the Commission; and

(b} the answer to the question would disclose, or the document contains, a
privileged communication made by or to the legal practitioner in his
capacity as a legal practitioner,

the legal practitioner is entitled to refuse to comply with the requirement unless
the person to whom or by whom the communication was made agrees to the
legal practitioner complying with the requirement but, where the legal
practitioner refuses to comply with the requirement, he shal), if so required by
the member or acting member presiding at the hearing, fuenish to the
Commission the name and address of the person to whom or by whom the
communication was made.

(4) Subject to sub-sections (5) and (7), it is a reasonable excuse for the
purposes of sub-section (2) for a natural person—
{a) torefuse or fail to answer a question put to him at a hearing before the
Commission; or o
(b) torefuse or fail to produce a document or thing that he was required to
produce at a hearing before the Commission,

that the answer to the question, or the production of the document or thing, as
the case may be, might {end to incriminate him.

(5) It is not a reasonable excuse for the purposes of sub-section (2) for a
person— -
{a) torefuse or fail to answer a question put to him at a hearing before the
Commission; or
{b) torefuse or fail to produce a document or thing that he was required to
produce at a hearing before the Commission,

that the answer to the question or the production of the document or thing
ntight tend to prove his guilt of an offence against a law of the Commonwealth
or of a Territory if the Attorney-General has given to the person an
undertaking in writing that any answer given or document or thing produced, as
the case may be, will not be used in evidence in any proceedings against him for
an offence against a law of the Commonwealth or of a Territory and if the
Attorney-General states in the undertaking—
(c) that, in his opinion, there are special grounds which in the public
interest require that answers be given or documents or things be
produced by that person; and

(d) the general nature of those grounds.

(6) The Commission may recommend to the Atftorney-General that a
person who has been or is to be served with a summons to appear as a witness at
a hearing before the Commission or to produce a document or thing at a
hearing before the Commission be given an undertaking by the
Attorney-General in accordance with sub-section (5).
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{7) It is not a reasonable EXCUS
person—
(a) torefuse or fail to answer a
Commission; or
(b) torefuse or fail to produce a document or thin
produce at a hearing hefore the Commission,
that the answer to the question or the production of t
might tend to prove his guilt of an offence against the law of a State if the
Attorney-General of that State has given to the person an undertaking in
writing that any answer given or document or thing produced, as the case may
be, will not be used in evidence in any proceedings against him for an offence
against a law of that State and if the Attorney-General of that State states in
the undertaking—
(c} that, in his opinion, there are
interest require that answers
produced by that person; and

(d) the general nature of those grounds,

e for the purposes of sub-section {2) fora
question put to himat a hearing before the
g that he was required to

he document or thing

special grounds which in the public
be given or documents or things be

(8) The Commission may recommend to the Attorney-General of a State
that a person who has been or is to be served wj

(9 A person who contravenes sub-section (1, (Wor(3)is guilty of an
offence punishable, upon conviction, by a fine not exceeding $1,000 or
imprisonment for a period not exceeding 6 months.

{10) Where the Commission is satisfied that—

(a) a person served, as prescribed, with a Sumimons to appear as a witness
al a hearing before the Commission has, without reasonable excuse,
failed to attend as required by paragraph (1) {a)or (b); or

{b) a person appearing as a witness at a hearing before the Commission
has, without reasonable excuse—

(1) when required puisuant to section 20 either to take an oath or
make an affirmation;

(it) when required by the member or acting member presiding at
the hearing to answer a question; or
(i) when Tequired to produce a document or any other thing by a
sumnmons urder this Act served on him as prescribed,
refused or fajled to comply with the requirement,

amember or acting member may, by instrument in writing, certify the failure to
attend or the refusal or failure to comply with the requirement, as the case may
be, to the Federal Courtorto the Supreme Court of a State or Territory,

(11) Where a certificate i given under sub-section (10),

the court, upon
application by the Attorney-General, may inquire into the

case and, if it is
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i i tes has, without reasonable

satisfied that the person to whom the cerpﬁcate rela , T

excuse, failed to I;ttend or refused or failed to comply with a requlremcm.etx;

mentic;ned in the certificate, may order the person to atiend or to comply v;l "

the requirement at a hearing before the Commission to be held on a date, and a

a time and place, specified in the order.

j Constitution, the Supreme

12) The Federal Court and, subject to the )
Cmfrts)of the Territories (including the Supreme Court of the Northern
Territory) have jurisdiction with respect to matters arising under sub-section

{11).

False or misleading evidence

i the Commission, give
22. (1) A person shall not, at a hearing before : :
cvidencg tl)mt isFt’o his knowledge false or misleading in a material particular.

(2) An offence against sub-section (1) isan indictable offence and, .f;ugjactt
to this section, is punishable, upen conviction, by imprisonment for a peried no
exceeding 5 years or by a fine not exceeding $20,000.

(3) Notwithstanding that an offence against sub-section (l)_ isan indic;z}blc
offence, a court of summary jurisdiction may hear and.dgtermme prcz{cee mgg
in respect of such an offence if the court is satisfied that it is proper to dosoan
the defendant and the prosecutor consent.

(4) Where, in accordance with sub~sect'lon (3), a court of summal{y
jurisdiction convicts a person of an offence against sub-sectlpn (l_), the per;a y
that the court may impose is a fine not exceeding $2,000 or imprisonment for a
period not exceeding £2 months.

Contempt of Commission
23, (I) A personshall not— .
{a) insult a member or an acting member in the perform?ncc of I:HS
functions or the exercise of his powers as 2 member or acting member
at a hearing before the Comimission;
(b) interrupt a hearing before the Commission; o
i i i continuing a
a disturbance, or take part in creating ar e I
© girsiautgaance, in or nea'r a place where the Commission is holding a
hearing; or N ) ,
(d) doany other act that would, if the Commission were a court of recoed,
constitute contempt of that court.

Penalty: $2,000 or imprisonment for 12 months.

(Z) An offence against sub-section (1) is punishable on summary
conviction.

Protection of members, &c.

24, (1) A member or an acting member has, in the pcrfgrmance of h.xs
functions or the exercise of his powers as a member or acting member in
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NATIONAL CRIME AUTHORITY ACT 1984

- An Act to establish a National Crime Authority

PART I-PRELIMINARY

Short title

1. This Act may be cited as the MNational Crime Authority Act
19841
Commencement

2, This Act shall come into operation on a day to be fixed by
Proclamation.

- Repeal

3. The National Crimes Commission Act 1982 is repealed.

Interpretation

4. (1) In this Act, unless the contrary intention appears:
“appoint™ includes re-appoint;
“Authority” means the National Crime Authority established by sec-
tion 7; .
“business” includes:

(a) any profession, trade, employment or vocational calling;

(b) any tragsaction or transactions, whether lawful or unlawful, in
the nature of trade or commerce (including the making of &
loan); and :

{c) eny activity, whether lawful or unlawful, carried on for the

purposes of gain, whether or not the gain is of a pecuniary
nature and whether the gain is direct or indirect;
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“Chairperson” means Chairperson of the Authority,

“document” includes any book, register or other record of informa-
tion, however compiled, recorded or stored;

“Federal Court” means the Federal Court of Australia;
“Inter-Governmental Committee” or “Commities” means the Inter-
Governmental Committee referred to in secfion 8;

“Tadge” means:

(a) a Judge of a court created by the Parliament or of a court of a
State or Territory; or

(b) 2 person who has the same designation and status as a Judge

of a court created by the Parliament;
“law enforcement agency” means:

(a) the Australian Federal Police;

{b) a Police Force of a State; or

{¢) any other authority or person responsible for the enforcement
of the Iaws of the Commonwealth or of the States;

“Iieiga_tl practlti;meaxl-” means a barrister, a solicitor, a barrister and
solicitor, or a legal practitioner, of the High Court or of th

Court of a State or Territory; ’ e ¢ Supreme
“member” means member of the Authority and i
Chaimenson: ty includes the
“member of the staff of the Authority” means: - ..

(2) a member of the staff referred to in subsection 47 (1);

(b) a person engaged under subsection 48 (1); '

(c) a person referred to in section 49 whose services are made
available to the Authority;

(d) a member of a Task Force established pursuant to paragra
11 (1) (c); or P peegraph

(e) a legal practitioner appointed under section 50 to assist the
Authority as counsel;

“officer of a State” includes:

(2} 2 Minister of the Crown of a State;

(b) a member of cither House of the Parliament of a State or, if
there is only one House of the Parliament of a State, a
member of that House;

(c) a person holding or acting in an office (including a judicial
of?“ice) or appointment, or employed, under a law of a State;
an

(4} a person who is, or js 2 member of, an authority or body
estgbhshed for a public purpose by or under a law of a State
or is an officer or employee of such an authority or body;

National Crime Atthority Act 1984

“gfficer of a Territory” includes:

() a person holding or acting in an office (including a judicial
office) or appointment, or employed, under a law of & Terri-
tory; and

(b) a person who is, or is a member of, an authority or body
established for a public purpose by or under a law of a
Territory or is an officer or employee of such an authority or
body, .

“pfficer of the Commonwealth” includes:

{a) a Minister of State of the Commonwealth;

(b} a member of either House of the Parliament of the Common-
wealth;

{¢) a person holding or acting in an office (including a judicial
office) or appointment, or employed, under a law of the
Commonwealth; and

(d) a person who is, or is a member of, an authority or body
established for a public purpose by or under a law of the
Commonwealth or is an officer or employee of such an au-
thority or body;

but does not include an officer of a Territory;

“griginal reference”, in relation to a member holding an office created
under subsection 7 (8AA), means the reference under section 13 or 14
because of which the office was created;

“participating $tate” means a State the Premier of which:

(a) has notified the Prime Minister that the State will participate
in the activities of the Inter-Governmental Committee; and

(b) has not subsequently notified the Prime Minister that the State
will not participate in the activities of the Committee;

“passport” means an Australian passport or a passport issued by the
Governmeat of a country other than Austraiia;

“prescribed investigation” means an investipation that the Authority,
in the performance of any of the functions referred to in paragraphs 11
(1) (b) and (d) and in subsection 11 (2), is conducting or co-
ordinating;

“related reference”, in relaton to a reference under section 13 or 14,
means another refesence under either of those sections that is, pursu-
ant to subsection 13 (2A) or 14 (3), stated to be related to'the
first-mentioned reference;

“relevant criminal activity” means any circumstapces implying, or any
allegations, that a relevant offence may have been, or may be being,
committed against a law of the Commonwealth, of a State or of a
Territory;
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“relevant offence™ means an offence:
(a) that involves 2 or more offenders and s bstanti i
organisation, ubstantial planning and
(b) that involves, or is of a kind that ordinarily inv
ny s olves, the use of
sophisticated methods and techniques; Y ’

(c) that is committed, or is of a kind that is ordinaril i
t . I d, committed
@ In. conjunction with other offences of a like kind; gnd ’
d) that imnvolves theft, fraud, tax evasion, ¢ iolati
! 1elt, ; urrency violations,
illegal c}mg dea]mgs', illegal gambling, ob;aining ﬁf:yancial bene-
fit by vice engaged in by others, extortion, violence, bribery or
corruption of, or by, an officer of the Commonwealth, an
officer of a Stafe or an officer of a Territory, bankruptey and
company violations, harbouring of criminals, forging of pass-
ports, armament dealings or illegal importation or exportation
?Ifefauna into 0;1 out of Australia, or that involves matters of
same peneral nature as ome or more of th i
that is of any other prescribed kind; © foregoing, or
but;

(e) does not include an offence committed in the course .of a
genuine dispute as to matters pertaining to the relations of
employees and emplayers by a party to the dispute, unless the
offence is co‘m_mt'ted m connection “Wwithor as part of, a
course of activity involving the commission of 4 relevant of-
fence other than an offence so committed;

(f} does not include an offence the time for the commencement of
a prosecution for which has expired; and
(g) does not inciude an offence that is not punishable by impris-
onment or is punishable by imprisonment f i
than 3 veaca y imp. or a period of less
“secrecy provision” means:

()} a provision of a law of the Commonwealth :
[ of or of a Territory,
® bemﬁ; provision that purports to prohibit; or i
anything done, under a provision of a law of th -
wealth or of a Territory, to prohibit; ¢ Common
the communication, divulging or publication of informat
c , divi tion, the pro-
duction of, or the publication of the co t of, locume; P
Protamion o i n‘ ents of, a document, or the

“special investigation” means an investigati . ity i
_inv gation that the Autho
::‘csmducnng in the performance of its special functions; s

tate” includes the Australian Capi i
Terttory, apital Territory and the Northern

“Task Foree” includes a body of e
persons that is similar
Force, however the body is described; to a Task

O e

Nationa! Grime Authority Act 1984 5
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“taxation secrecy provision” means a secrecy provision that is a provi-
sion of a law that is a taxation law for the purposes of the Taxation
Administration Act 1953,

“Territory” does not include the Australian Capital Territory or the
Northern Territory;

“the Commonwealth Minister” or “the Minister” means the Minister
of State administering this Act.

(2) Where the Authority suspects that an offence that is not a
relevant offence as defined in subsection {1) may be directly or
indirectly connected with, or may be a part of, a course of activity
involving the commission of a relevant offence as so defined, whether
or not the Authority has identified the nature of that relevant offence,
the first-mentioned offence shall, for so long only as the Authority so
suspects, be deemed, for the purposes of this Act, to be a relevant
offence, :

(3) In this Act: )
(a) a reference to the Parliament of a State is to be read as:

(1) in relation to the Australian Capital Territory—a refer-
ence to the Legislative Assembly of that Territory; and

w relation to the Northern Territory—a reference to
the Legislative Assembly of that Territory; and
{b) a reference to the Governor of a State is to be read as:

(i) in relation to the Australian Capital Territory—a refer-
ence to the Governor-General; and .

(i) in relation to the Northern Territory—a reference to
the Administrator of that Territory; and
(c) a reference to the Premier of a State is to be read as:
(i) in relation to the Australian Capital Territory—a refex-
ence to the Chief Minister of that Territory; and
(ii) in relation to the Northern Territory—a reference to
the Chizf Minister of that Territory; and
(d) a reference to a Minister of the Crown of a State is to be read
as;

(i) in relation to the Australian Capital Territory—a
reference to a person appointed as a Minister under
section 41 of the Australian Capital Territory (Self-
Government) Act 1988; and

(i) in relation to the Northern Territory—a reference to a
person holding Ministerial office within the meaning of
the Northern Territory (Self-Government) Act 1978.
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Act to bind the Commonwealth and Norfolk Island

5. This Act binds the Crown in right of the Commonwealth and of
Nozfolk Island but does not bind the Crown in right of a State.

Extension to external Territories
6. This Act extends to all the externa! Territories,

PART IO-THE NATIONAL CRIME AUTHORITY
Division 1—Establishment, Functions and Powers

Establishment and constitution of Authority

7. (1) There is established by this Act an Authority by the name
of the National Crime Authority,

(2) The Authority shall consist of the following members:

(a) a Chairperson;

(b) a member holding the office to which subsection (7) applies;

(¢} a member holding the office to which subsection (8) applies;

(d) any member or members holding an effice_or offices created
under subsection (8AA), '

{3) The Chairperson and the other members shall be appointed
the Governor-General. - ppointed by

(9 X the Chairperson is not a person who is, and is expected to
contl;me to be, a Judge, he or she shall be appointed as a full-time
member, ‘

(3} The members other than the Chairperson shall be appointed as
full-time members, ’

(7 I

(a) there is a vacancy in the office of a member to which this
subsection applies, whether or not an appointment has pre-
viously been made to the office; -

(b) within the recommendation period for the vacancy the Attor-
ney-General pf tI:xe Commonwealth and the Attorneys-General
of the participating States unanimously recommend a'person
for appointment to the office; and

{c) the person so recommended agrees to be appointed;

any advice to the Governor-General with Tespect to the appointment

of a person to fill the vacancy shall be consistent with the
recommendation.

b
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(8) If:

(a) there is a vacancy in the office of a member to which this
subsection applies, whether or not an appoistment has pre-
viously been made to the office;

{b) within the recommendation period for the vacancy:

(i) the Minister of State of the Commonwealth who ad-
ministers the Australian Federal Police Act 1979, and
(i) the Minister of the Crown of each participating State
who is responsible for:
(A) if the State has ‘no Police Force—police af-
fairs in that State; and
(B) in every other, case—matters relating to the
Police Force-of that State;
unanimously recommend a person for appointment to the
office; and
(c) the pdE™o recommended agrees to be appointed;
any advice to the Governor-General with respect to the appointment
of a person to fill the vacancy shall be consistent with the
recommendation. :

(8AA) Where:
(a) a reference tq M Authority made under secticn 13 or 14 is in
force; and
(b} having regard to that reference and any related references, the
Inter-Governmental Committee thinks that the appointizent of
another member of the Authority is necessary to enable the
Authority to perform its functions;
the Inter-Governmental Committee may, by resolution, create an office
of member. .

(8AB) Where:

(a) the members of the Inter-Governmental Committee unani-
mously recommend a person for appointment to an office
created under subsection (8AA); and

(b) the person so recommended agrees to be appointed;

any advice to the Governor-General with respect to the appointment
of a person to the office shall be consistent with the recommendation.

(8AC) An office created under subsection (BAA) ceases to exist

when:

(a) the person appointed to the office ceases for any reason to
hold the office; and

(b) that person is not immediately re-appointed to that office.
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(i} may, with the consent of the members of the
Comumittee present at the meeting of the Committee at
which the matter is considered, make at the meeting
such oral submissions to the Committee concerning the
Eequezt under subsection (4A) as the Authority thinks

t; an

(i) shall, if requested to do so by the Committee, or by a
member of the Committee, consult with the Commit-
tee, or with that member, as the case may be, concern-
ing the request under subsection (4A).

(5  Notwithstanding subsection 59 (5), where the Authority
proposes to include in a submission under subsection (3), (4, (4C) or
(4d) any matter the disclosure of which could prejudice a person’s
reputation, the Authority is not prohibited by reason only of that fact
from including the matter in the submission.

S {6) In this section, “Minister” means a2 Minister of the Crown of a
tate.

Functions of Autherity

11, (1) The general functions of the Authority are:

(a) to collect and analyse criminal infornfation-and intelligence
relating to relevant criminal activities and disseminate that
information acd intelligence to:

(i) law enforcement agencies; and

(i} any person authorized by the Governor-General, the
Governor of a State, a Minister of State of the Com-
monwealth or a Minister of the Crown of a State to
hold an imquiry to which the information or intel-
ligence is relevant;

(b) to investigz_tte, otherwise than pursuant to a reference made
under section 13 or in accordance with section 14, matters
relating to relevant criminal activities;

(¢} where the Authority comsiders it appropriate to do so for the
purpose of investigating matters relating to relevant crimipal
activities:

() to arrange for the establishment of Commonwealth
Task Forees; '

(ii} to seek the establishment by a State, or the joint

establishment by 2 or more States, of State Task
Forces; and
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(ifi} with the concurrence of the States concerned, to ar-
range for the establishment of joint Commmonwealth
and State Task Forces, or for co-operation between
Commonwealth Task Forces and State Task Forces;
and - .

{d) to co-ordinate investigations by Commonwealth Task Forces,
and, with the concurregee of the States concerped, to co-
ordinate invesﬁgaﬁﬁy State Task Forces and by joint
Commonwealth and™ State Task Forces, being investigations
into matters relating to relgment criminal activities, but not so
as to preciude the making of separate bilateral or multilateral
arrangements between such Task Forces.

(2) The special functions of the Authority are:

(a) where a reference to the Authority made under section 13 is in
force in respect of a matter relating to a relevant criminal
activity—to investigate the mattér in so far as the relevant
offence is, or the relevant offences are or include, an offence
or offences against a law of the Commonwealth or of a
Territory; and

(b) where a reference to the Authority made in accordance with
section 14 by a Minister of the Crown of a State is in force in
respect of a matter relating to a relevant criminal activ-
ity—subject to subsection 14 (1), to investigate the matter in so
far as the relevant offence is, or the relevant offences are or
include, an offence or offences against a law of the State,

Performance of functions

12, (1) Where, in carrying out an investigation under paragraph
11 (1) (b) or subsection 11 (2), the Authority obtains evidence of an
offence against a law of the Commonwealth or of a State or Territory,
being evidence that would be admissible in a prosecution for the
offence, the Authority must assemble the evidence and give it to:
(a) the Attorney-General of the Commonwealth or the State, as
the case requires; or
(b) the relevant law enforcement agency; or
(c) any person or authority (other than a law enforcement agency)
who is authorised by or under a law of the Commonwealth or
of the State or Territory to prosecute the offence.
(1A) Where any evidence is obtained of an offence against a law of
the Commonwealth or of a State or Territory, being evidence that:
(a) is obtained in the course of investigations co-ordinated by the
Authority under paragraph 11 (1) (d); and
(b) would be admissible in a prosecution for the offence;
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the A_uthority must do its best to ensure that the evidence is assembled
and given to:
(c} the Attorney-General of the Commonwealth or the State, as
the case requires; or

(d) the relevant law enforcement agency; or

(e} any persont or authority {other than a law enforcement agency)
who is authorised by or under a iaw of the Commonwealth or
of the State or Territory to prosecute the offence,

(2} The {kuthority shall, in performing its functions, co-operate
and consult with the Australian Bureau of Criminal Inteliigence.

[} Where, as a result of the performance of any of its functions,
the Authority con5}d:ers that a recommendation’ should be made to the
Commoq»\:ealt_h Minister or to the appropriate Minister of the Crown
of a participating State, being a recommendation:

(a) for reform of the law relating to relevant offences, including:

(i) evidence and procedure applicable to the trials of

relevant offences;

(i) relevant offences in relation to, or involving, corpora-
tions;

(i.ii) taxation, banking and financial frands;

(iv) reception by Australian courts of evidence obtained in
foreign countries as to relevant offences; and

(v} maintenance and preservation of taxation, banking and
financial records;

(b) for reform of administrative practices; or

(¢) for reform of administration of the courts in relation to trials

of relevant offences;
the Authority may make the recommendation to the Commonwealth

Mim'.r].Jter, or io that Minister of the Crown of that State, as the case
may be.

(4 In relation to the performance by the Authority of the
functions referred to in paragraph 11 (1) (b) and subsection 11 2},
nothing in this Act (other than section 28): )

(a) skall be taken to confer on a member, or on a member of the
staff of the Authority (other than a member of the Australian
Federal Police or a member of the Police Force of a State), a
power to interview a person in relation to an offence that the
person 15 suspected of having committed, except in a case
where the person has been served, as prescribed, with a
Summons fo appear as a witness at a hearing before the
Authority and has not yet 50 appeared; or

National Crime Authorlty Act 1984 ‘15
- 5 13

(b) shall be taken to confer on a memb®®™ Gt the staff of the
Authority who is a member of the Australian Federal Police
or of the Police Force of a State a power to interview a person
that the member of the staff of the Authority does not have in
his capacity as a member of the Australian Federal Police or
of the Pelice Force of that State, as the case may be.

(5) Nothing in paragraph (4) (a} shall be taken to affect a power of
a member, or of a member of the staff of the Authority, to interview a
person otherwise than in relation to an offence that the person is
suspected of having committed.

(6) Where the Authority has obtained particular information or
intelligence in the course of performing one or more of its functions,
nothing in this Act shall be taken to prevent the Authority from
making use of the informaton or intelligence in the performance of
any of its other functions.

References by Commonwealth

13. (1) The Minister may, after consulting the Inter-Governmental
Committee, by notice in writing to the Authority, refer a matter
relating to a relevant criminal activity to the Authority for investigation
in so far as the relevant offence is, or the relevant offences are or
include, an offence or offences against a law of the Commonwealth or
of a Territory.

(2) A notice under subsection (1) referring a matter to the
Anthority for investipation:
{a) shall describé’ the general nature of the circumstances or
allegations constituting the relevant criminal activity;
(b) shall state that the relevant offence is, or the relevant offences
_are or include, an offence or offences against a law of the
Commonwealth or a law of a Territory but need not specify
the particnlar offence or offences; and :
(¢) shall set out the purpose of the investigation.

(2A) The Minister may, after consulting the Inter-Governmental
Committee;

{a) in a notice under subsection (1) referring a matter to the
Aunthority, state that the reference is related to another refer-
ence; or

(b) in a notice in writing to the Authority, state that a reference

. already made to the Authority by the Minister is related to
another reference.
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(3 A reference of a matter to the Authority under this section
may, with the approval of each House of the Parliament given by
resolution of that House, be withdrawn by the Minister at any time by
notice in writing to the Authority,

{4) Where the Minister gives motice to the Authority under
subsection (3), the Minister shall:
(a) as soon as practicable after giving the notice to the Authority,
cause a copy of the notice to be published in the Gazette; and
(b) cause a copy of the notice to be laid before each House of the
Parliament within 15 sitting days of that House after the
Minister gives the notice to the Authority.

Functions under State laws

14. (1) If a Minister of the Crown of a State has, whether or not
pursuant to a law of the State, with the approval of the Inter-
Governmental Committee, by notice in writing to the Anuthority, re-
ferred a matter relating to a relevant criminal activity to the Authority
for investigation in so far as the relevant offence is, or the relevant
offences are or include, an offence or offences against a law of that
State and has not, by notice in writing to the Authority, withdrawn the
reference, the Authority shall, with the consent of the Minister, per-
form the function of investigating that matter, = ...

{2) A notice referred to in subsection (1) referring a matter to the
Authority:

{a) shall describe the gemeral nature of the circumstances or
allegations constituting the relevant criminal activity;

(b} shall state that the relevant offence is, or the relevant offences
are or include, an offence or offences against a law of the State
but need not specify the particular offence or offences; and

(c) shall set out the purpose of the investigation,

(3) A Minijster of the Crown of a State may, with the approval of

the Inter-Governmental Committee:

(z) in a notice under subsection (1) referring a matter to the
Authority, state that the reference is related to another refer-
ence; or -

(b) in a notice in writing to the Authority, state that a reference

already made to the Authority by that Minister is related to
another reference.

‘. o
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Natlonat Crime Authority Act 1984 17
5. 15

Members may have concurrent functions and powers under State laws

J15, If:

(a) with the consent of the Inter-Governmental Committee, any
functions or powers in relation to the investigation of ers
telating to relevant criminal activities are conferred a
member or members by the Governor of a State or a Minister
of the Crown of a State; and

(b) the Minister informs the member or members in writing that
he is satisfied that those functions or powers may conveniently
be performed or exercised in conjunction with the perfor-
mance or exercise by the Authority of its functions or powers
under this Act;

then, notwithstanding anything contained in any other provisicn of this
Act, the member or members referred to in paragraph (a) shall
perform the functions, or may exercise the powers, referred to in that
paragraph in conjuncétion with the performance or exercise by the
Authority of its functions or powers under this Act, and the members
of the staff of the Authority may be employed by the Authority in
assisting the member or members referred to in paragraph (a) in the
performance of the functions or the exercise of the powers referred to
in that paragraph.

Limitation on challenges to validity of references

16. Where, with the approval of the Inter-Governmental Commit-
tee, the Minister, or a Minister of the Crown of & State, refers a matter
to the Authority for investigation, then, except in a proceeding
instituted by the Attorney-General of the Commonwealth or the Attor-
ney-General of a State, any act or thing done by -the Authority in
pursuance of the reference shall not be challenged, reviewed, quashed
or called in question in any court on the ground that any necessary
approval of the Imter-Governmental Committee or consent of the
Minister has not been obtained or was not lawfully given.

Co-operation with law enforcement agencies and co-ordination with
overseas authorities

17, (1) In performing its functions under this Act, the Authority
shall, so far as is practicable, work in co-operation with law enforce-
ment agencies,

(2) In performing its functions under this Act, the Authority may
co-ordinate its activities with the activities of authorities and
persons in other countries performing funtctions similar to functions of
the Authority.

.
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(2) requiring the person to deliver to the Authority any passport
issued to him that is in his possession, custody or control; and
(b) authorizing the Authority to retain the passport until the

expiration of such period (not exceeding one month) as is
specified in the order.

(4) The Federal Court may, upoan application by a member, extend
for a further period (not exceeding one month) or further periods (not
exceeding one month in each case) the period for which the Authority
is authorized to retain a passport in pursuance of an order made under
subsection (3}, but so that the total period for which the Authority is
authorized to retain the passport does not exceed 3 months.

(5) The Federal Court may, at any time while the Authority is
authorized in purswance of an order made under this section to retain
a passport issued to.a person, upon application made by the person,
revoke the order and, if the order is revoked, a member shall forth-
with return the passport to the person,

(6) The Federal Court has jurisdiction with respect to matters
arising under this section.

(7 In this section, “Australia” includes the external Territories.
Division 2—Hearings - '-M‘.
Hearings

25. (1) For the purposes of a special investigation the Authority
may hold hearings.

{2) At a hearing, the Authority may be constituted by one or more
members,

(3) The Chairperson shall preside at all hearings at which the
Chairperson is present.

(3A) If the Chairperson is not present at a hearing at which there
are 2 or more members, the members present shall elect one of their
number to preside at that hearing.

(3B)  Questions arising at a hearing shall be determined by a
majority of the votes of the members present.

(3C) The person presiding at a hearing has a deliberative vote,
and, if necessary, also has a casting vote.

(3D) The Authority may regulate the conduct of proceedings at a
hearing as it thinks fit.

o @
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(4) At a hearing before the Authority:

{a) a person giving evidence may be represented by a legal practi-
tioner; and

{b) if, by reason of the existence of special circtumstances, the
Anthority consents to a person who is not giving evidence
being represented by a lepal practitioner—the person may be
so represented.

(5) A hearing before the Anthority shall be held in private and the
Authority may give directions as to the persons who may be present
during the hearing or a part of the hearing.

(6) Nothing in a direction given by the Authority under subsection
(5) prevents the presence, when evidence is being taken at a hearing
before the Authority, of:
(a) a person representing the person giving evidence; or
(b) a person representing, pursuant to subsection (4), a person
who, by reason of a direction given by the Authority under
subsection (5), is entitled to be present.

{7) Where a hearing before the Authority is being held, a person
(other than a member or a2 member of the staff of the Authority
approved by the Authority) shall not be present at the hearing unless
the person is emtitled to be present by reason of a direction given by
the Authority under subsection (5} or by reason of subsection (6).

(8) At a hearing before the Authority for the purposes of a special
investigation: k

(a) counsel assisting the Authority generally or in relation to the
matter to which the investigation relates;

(b) any person authorized by the’ Authority to appear before it at
the hearing; or

(¢} any legal practitioner representing a person at the hearing
pursuant to subsection {4);

may, s0 far as the Authority thinks appropriate, examine or cross-
examine any witness on any matter that the Authority considers
relevant to the special investigation,

(9 The Authority may direct that:

{2) any evidence given before it;

(b) the contents of any document, or a description of any thing,
produced to the Authority or seized pursuant to a warrant
issued under section 22; )

{c) any information that might enable a person who has given
evidence before the Authority to be identified; or

(d) the fact that any person has giver or may be about to give
evidence at a hearing; -
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shall not be published, or shall not be published except in such
manner, and to such persons, as the Authority specifies, and the
Aughopty shall give such a direction if the failure to do so might
prejudice the safety or reputation of a person or prejudice the fair trial
of 2 person who has been or may be charged with an offence,

(94} Subject to subsection (9B), the Chairperson may, in writin
vary or revoke a direction under subsection (gl)l:p > &

(9_3) 'I‘he. Ch'ai.rperson shall not vary or revoke a direction if to do
s0 might prejudice the safety or reputation of a person or prejudice
the fair trial of a person who has been or may be charged with an
offence.

(10) Where:

(a) a person has been charged with an offence before a federal
court or before a court of a State or Territory; and
(b) the court considers that it may be desirable in the interests of
justice that particular evidence given before the Authority,
being evidence in relation to which the Aunthority has given a
direction under subsection (9), be made available to the per-
50G Or to a legal practitioner representing the person;
the court may give to the Authority a certifieate to that effect and, if
the court does so, the Authority shall make the evidence available to
the court.
(11) Where:
(a) the Authority makes evidence available to a court in accor-
dance with subsection (10); and
(b) the court, after examining the evidence, is satisfied that the
interests of justice so require;
the court may make the evidence available to the person charged with
the offence concerned or to a legal practitioner representing the
person.
(12) A person who:

(2) is present at a hearing in contravention of subsection (7); or
(b} makes a publication in contravention of a direction given
under subsection (9);
is puilty of an offence punishable, upon summary conviction, by a fine

not exceeding $2,000 or imprisonment for a period not exceeding 12
months.

¢
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Reimbursement of expenses

26. (1) A witness appearing before the Authority shall be paid by
the Commonwealth in respect of the expenses of his or her attendance
an amount ascertained in accordance with the prescribed scale or, if
there is no prescribed seale, such amount as the Chairperson deter-
mines.

(2) The Chairperson may direct that a person producing a docu-
ment or thing pursuant to a notice issued under section 29 shall be
paid by the Commonwealth in respect of the expenses of his or her
attendance an amount ascertained in accordance with the prescribed
scale or, if there is no prescribed scale, guch amount as the
Chairperson determines.

Legal and financial assistance

27. (1) A witness who is appearing or is about to appear before
the Authority may make an application to the Attorney-General for
the provision of assistance under this section in respect of his appear-
ance.

(2) A person who proposes to make, or has made, an application
to the Federal Court:
{a) under subsection 32 (2) for an order of review in respect of a
decision of the Authority;
(aa) under subsection 32 (8} in relation to a document; or
(b) under the Administrative Decisions (Judicial Review) Act 1977
for an order of review in respect of a matter arising under this
Act;
may make an application to the Attorney-General for the provision of
assistance under this section in respect of the application to the
Federal Court.

(3) Where an application is made by a person under subsection (1)
or {2), the Attorney-General may, if he is satisfied that: :
(a) it would involve substantial hardship to the person to refuse
the application; or
(b) the circumstances of the case are of such a special nature that
the application should be granted;
authorize the provision by the Commonwealth to that person, either
unconditionally or subject to such conditions as the Attorney-General
determines, of such legal or financial assistance in respect of the
appearance of that person before the Authority, or the application by
that person to the Federal Court, as the case may be, as the Attorney-
General determines.
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Power to sumimon witnesses and take evidence

28. ] I A me:qber may summon a person to appear before the
Authority at a hearing to give evidence and to produce such docu-
ments or other things (if any) as are referred to in the summons.

(2) A summons under subsection (1} requiring a person to appesr
before the Authority at a hearing shall be aqccomf)anfed by a colgr of
the notice, or of each of the notices, by which the matter or ‘matters to
which the hearing relates was or were referred to the Authority under
section 13 or in accordance with section 14.

(3) A summons under subsection (1) requiring a person to appear
before the Authority at a hearing shall, zmlgss thegmelfnber issuinpgpthe
summons is satisfied that, in the particular circumstances of a special
Investigation to which the hearing relates, it would prejudice the
effectiveness of the special investigation for the summons to do 50, set
out, 50 far as is reasonably practicable, the general nature of the
matters in relation to which the Authority intends to question the
person, but nothing in this subsection prevents the Authority from
questioning the person in relation to any matter that relates to a
special investigation.

(4) The member presiding at a hearing Defore the Autﬁon'ty may

Tequire a person appearing at the hearin
e a P el g g to produce a document or

(5) The Authority may, at a hearing, take evidence th
affirmation and for that purpose: 8 on ot o
(a) & member may require a person appearing at the hearing to
give evidence either to take an oath or to make an affirmation
mda form approved by the member presiding at the hearing;
an

(b) a member, or 4 person who is an authorized person in relation
to the Authority, may administer an cath or affirmation to a
person 5o appearing at the hearing,

(6) In this section, a reference to a person who is an authorized
person in relation to the Authority is a reference to a person au-
thorized in writing, or a person included in a class of persons au-
thorized in writing, for the purposes of this section by the Chairperson.

(7) The powers conferred by this section are not exercisable except
for the purposes of a special investigation,

¢ 0
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Povrer to obtain documents

29. (1) A member may, by notice in writing served on a person,

require the person:

(a) to attend, at a time and place specified in the notice, before a
person specified in the notice, being a member of the Author-
ity or a member of the staff of the Authority; and

(b) to produce at that time and place to the person so specified a
document or thing specified in the notice, being a document
or thing that is relevant to a special investigation.

(2) A notice may be issued under this section in relation to a
special investigation whether or not a hearing before the Authority is
being held for the purposes of the investigation.

(3) A person shall not, without reasonable excuse, refuse or fail to
comply with a notice served on him under this section.

Penalty: $1,000 or imprisonment for 6 months.

(4) Subsections 30 (3) to (10), inciusive, apply in relation to a
person who is required to produce a document or thing by a notice
served on him under this section in the same manner as they apply in
relation to a person who is required to produce a document oy thing at
a hearing before the Authority and so apply as if a reference in those
subsections to subsection 30 (2) were a reference to subsection (3) of
this section.

(5) If a person who is required to produce a document or thing by
a notice served on him under this section claims to the person (in this
subsection referred to as the “relevant person”) to whom he is re-
quired to produce it that he is entitled to refuse to produce the
document or thing, the relevant person shall:
(a) if he is satisfied that the claim is justified—inform the claimant
that the requirement will not be insisted upon; or
(b) in any other case—inform the claimant that he is not so
satisfied and, if the document or thing is not produced forth-
with, refer the claim to the Authority for decision usder
section 32,

Disclosure of summons or notice etc. may be prohibited

25A. (1) The member issuing a summons under section 28 or a
notice under section 29 must, or may, as provided in subsection (2),
include in it a notation to the effect that disclosure of information
about the summons or notice, or any official matter connected with it,
is prohibited except in the circumstances, if any, specified in the
notation,



34 National Crime Authority Act 1984
5. 29A

(2) A notation must not be included in the summons or notice
except as follows:
(a) the member must include the notation if satisfied that failure
to do 50 would reasonably be expected to prejudice:
(i) the safety or reputation of a person; or
(i} the falr trial of a person who has been or may be
charged with an offence; or
(iii} the effectiveness of an investigation;
(b) the member may include the notation if satisfied that failure to
do so might prejudice:
(i) the safety or reputation of a person; or
(ii) the fair trial of a person who has been or may be
charged with an offence; or
(iii) the effectiveness of an investigation;
(¢) the member may include the notation if satisfied that failure to
do so might otherwise be conirary to the public interest.

(3) I a notation is included in the summons or notice, it must be
accompanied by a written statement setting out the rights and
obligations conferred or imposed by section 298 on the person who
was served with, or otherwise given, the sumnibns es notice,

(4) If, after the Authority has concluded the investigation con-
cerned:
(s} no evidence of an offence has been obtained as described in
subsection 12 (1) or (1A); or
(b) evidence of an offence or offences has been assembled and
given as required by subsection 12 (1) or (1A) and the Author-
ity has been advised that no person will be prosecuted; or
(c) evidence of an offence or offences committed by only ome
person has been assembled and given as required by sub-
section 12 (I) or (1A) and criminal proceedings have begun
against that person; or
{d) evidence of an offence or offences committed by 2 or more
persons has been assembled and given as reguired by sub-
section 12 (1) or (1A) and:
(1) criminal proceedings have begun against all those per-
501S; OF
(i) eriminal proceedings have begun against one or more
of those persons and the Authority has been advised
that no other of those persons will be prosecuted;
all the notations that were included under this section in any sum-
monses or notices relating to the investipation are cancelled by this
subsection.

National Crime Authorlty Act 1984 35
5. 258

(5) If a notation is cancelled by subsection (4), the Authority must
serve a written notice of that fact on each person who was served with,
or otherwise given, the summons or notice containing the notation.

(6) If a notation made under subsection {1) is inconsistent with a
direction given under subsection 25 (9), a notation has no effect to the
extent of the inconsistency.

Offences of disclosure

29B. (1) A person who is served with, or otherwise pgiven, a
summons or notice containing a4 notation made under section 29A
must not disclose:

(a)} the existence of the summons or notice or any information

about it; or

(b) the existence of, or any information about, any official matter

connected with the summons or notice.

Penalty: $2,000 or imprisonment for one year.

(?) Subsection (I) does not prevent the person from making a
disclosure:

(a) in accordance with the circumstances, if any, specified in the
notation; or

(b) to a legal practitioner for the purpose of obtaining legal advice
or representation relating to the summons, notice or matter; or

(c) to a legal aid officer for the purpose of obtaining assistance
under section 27 relating to the summons, notice or matter; or

(d) if the person is a body corporate—to an officer or agent of the
body corporate for the purpose of ensuring compliance with
the summons or notice; or

(e) if the person is a legal practitioner:

* {i) for the purpose of complying with a legal duty of
disclosure arising from his or her professicnal relation-
ship with a client; or

(i) for the purpose of obtaining the agreement of another
person under subsection 30 (3) to the legal practitioner
answering a gquestion or producing a document at a
hearing before the Aunthority.

(3) If a disclosure is made t0 a person as permitted by subsection
(2) or (4), the following provisions apply:

(a) while he or she is a person of a kind to whom a disclosure is

*-  s0 permitted to be made, he or she must not disclose the
existence of, or any information about, the summons or notice,
or any official matter connected with it, except as permitted by
subsection (4);
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{t) while he or she is no longer such a person, he or she must not,
in any circumstances, make a record of, or disclose the exis-
tence of, the summons, notice or matter, or disclose any
information about any of them.

Penalty: $2,000 or imprisonment for one year.

(49 A person to whom information has been disclosed, as
permitted by subsection (2) or this subsection, may disclose that
information:

{a) if the person is an officer or agent of a body corporate

referred to in paragraph (2) (d):

(i) to another officer or agent of the body corporate for
the purpose of ensuring compliance with the summons
or notice; or

(li) to a lepal practitioner for the purpose of obtaining legal
advice or representation relating to the surnmons, no-
tice or matter; or

(iif) to a legal aid officer for the purpose of obtaining
assistance under section 27 reladng to the summons,
notice or matter; or

{b) if the person is a legal practitioner—for the purpose of giving

legal advice, making representations,”or ‘obtaining assistance
under section 27, relating to the swnmons, notice or matter; or

(c) if the person is a legal aid officer—for the purpose of obtain-

ing legal advice or representation relating to the summons,
nottce or matter.

(5) This section ceases to apply to a summons or notice after:
(2) the motation contained in the summons or notice is cancelled
by subsection 29A (4); or
(b) 5 years elapse after the issee of the summons or notice;
whichever is sooner.

(6) A reference in'this section to disclosing something’s existence
includes disclosing information from which a person could reasonably
be expected to infer its existence.

(7) In this section:

“legal aid officer” means:
(a) a member, or member of staff, of a legal -aid commission
within the meaning of the Commonwealth Legal Aid Act 1977,
or

(b) a person to whom the Attorney-General has delegated his or
her powers and functions under section 27;
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“official matter”
contingent):
(2) a reference under section 13 or 14;
(b) an investigation conducted or co-ordin
(c) a hearing held by the Authority;
(d) court proceedings,

means any of the following (whether past, present or

ated by the Authority;

Failure of witnesses to attend and answer questions

30, _(1) A person served, as prescribed, with a summons to appear
as a witness at a hearing before the Authority shall not, without
reasonable excuse:

(a) fail to attend as required by the sumgnons; or

(b) fail to attend from day to day unless excused, or released from
further attendance, by a member.

(2) A person appearing as 2 witness at a hearin before the
Authority shall not, without reasonable excuse: 8

{a) when required pursuant to section 28 either to take an oath or
make an affirmation—refuse or fail to comply with the re-
quireinent;

(b} refuse or fail to answer a question that he is required to
answer by the member presiding at the hearing; or

(c) refuse or fail to produce a document or thing that he was
required to produce by a summons under this Act served on
him as prescribed,

(3) Where:

(a} a legal practitioner is required to answer a queston or
produce a document at a hearing before the Authority; and
(b} the answer to the question would disclose, or the document
contains, a privileged communication made by or to the legal
practitioner in his capacity as a legal praciitioner;
the legal practitioner is entitled to refuse to comply with the require-
ment unless the person to whom or by whom the communication was
made agrees to the legal practitioner complying with the requirement
but, where the legal practitioner refuses to comply with the require-
ment, he shall, if so required by the member presiding at the hearing,

furnish to the Authority the name and address of the person to whom
or by whom the communication was made.

(4) Subject to subsections (5), (7) and {9), it is a reasonable excuse
for the purposes of subsection {2) for a natural person:

(a) to refuse or fail to answer a question put to him at a heari
before the Authority; or : P " earin
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(b} to refuse or fail to produce a document or thing that he was
required to produce at a hearing before the Authority;
that the answer to the question, or the production of the document or
thing, as the case may be, might tend to incriminate him.

(5) It is not a reasonable excuse for the purpases of subsection (2)
for a person:
(2) to refuse or fail to answer a question put to him at a hearing
before the Authority; or
{b) to refuse or fail to produce a document or thing that he was
required to produce at a hearing before the Authority;
that the answer to the question or the production of the docement or
thing might tend to prove his guilt of an offence against a law of the
Commonwealth or of a Territory if the Director of Public Prosecutions
has given to the person an undertaking in writing that any answer
given or document or thing produced, as the case may be, or any
information, document or thing obtained as a direct or indirect con-
sequence of the amswer or the productior of the first-mentioned
document or thing, will not be used in evidence in any proceedings
against him for an offence against a law of the Commonwealth or of a
Territory other than proceedings in respect of the falsity of evidence
given by the person and the Director of Public Prosecutions states in
the undertaking: o e
(c) that, in his opinion, there are special grounds that in the
public interest require that answers be given or documents or
things be produced by that person; and
(d) the general nature of those grounds,

(6) The Authority may recommend to the Director of Public
Prosecutions that a person who has been or is to be served with a
summons to appear as a witness at a hearing before the Authority or
to produce a document or thing at a hearing before the Authority be
givert an undertaking in accordance with subsection (5

(7) It is not a reasonable excuse for the purposes of subsection {2)
for a person:
{a) to refuse or fail to answer a question put to him at a hearing
before the Authority; or
(b} to refuse or fail to produce a document or thing that he was
required to produce at a hearing before the Authority;
that the answer to the question or the production of the document or
thing might tend to prove his guilt of an offence against a law of a
State if the Attorney-General of that State, or a person authorized by
him, being the person holding the office of Director of Public Prosecu-
tions, or a similar office, of that State, has given to the person an
undertaking i writing that any answer given or document or thing

')
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produced, as the case may be, or any information, document or thing
obtained as a direct or indirect consequence of the answer or the
production of the first-mentioned document or thing, will not be used
in evidence in any proceedings against him for an offence against a law
of that State other than proceedings in respect of the falsity of
evidence given by the person and the Attorney-General of that State,
or the person so authorized, states in the undertaking:

(c) that, in his opinion, there are special grounds that in the
public interest require that answers be given or documents or
things be produced by that person; and

{d) the peneral nature of those grounds.

(8) The Authority may recommend to the Aticrney-General of a
State that a person who has been or is to be served with a summons to
appear .a5s a witness at a hearing before the Authority or to produce a
document or thing at a hearing before the Authority be given an
undertaking in accordance with subsection (7).

(9) For the purposes of subsection (2):

(a) it is not a reasonable excuse for a corporation to refuse or fail
to produce a document or thing that the production of the
document or thing might tend to incriminate the corporation;
and

(b} it is not a reasonable excuse for a natural person to refuse or
fail to produce a document that is, or forms part of, a record
of an existing or past business (not being, in the case of a
person who is or has been an employee, a document that sets
out details of earnings received by the person in respect of his
employment and does not set out any other information) that
the production of the document might tend to incriminate the
person.

(10) Subsections (5), (7) and (9} do not apply where the offence in
respect of which the answer to a question or the production of a
document or thing, as the case requires, might tend to incriminate a
person is an offence with which the person has been charged and the
charge has not been finally dealt with by a court or otherwise disposed
of.

(11) A person who contravenes subsection (1), (2} or (3) is guilty
of an offence punishable, upon conviction, by a fine not exceeding
$1,000 or imprisonment for a period not exceeding 6 months.
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"Warrant for axrrest of witness

31. (1) Where, upon application by or on behalf of the Authority,
a Judge of the Federal Court or of the Supreme Court of a State or
Territory sitting in chambers is satisfied by evidence on oath that there
are reasonable grounds fo believe:

(2) that a person who has been ordered, under section 24, to
deliver his or her passport to the Authority, whether or not
the person has complied with the order, is nevertheless likely
to leave Australia for the purpose of avoiding giving evidence
before the Authority; or

(b) that a person in relation to whom a summons has been issued
under subsection 28 (1):

(i) has absconded or is likely to abscond; or
(ii) is otherwise attempting, or is otherwise likely to at-
tempt, to evade service of the summons; or

(c) that a person has committed an offence under subsection 30
(1) or is likely to do so;

the Judge may issue a warrant for the apprehension of the person.

(2) The warrant may be executed by any member of the Australian
Federal Police or of the Police Force of a State orﬂ‘em’itory, or by any
person to whom it is addressed, and the person exéCuting it has power
to break into and enter any premises, vessel, aircraft or vehicle for the
purpose of executing it.

(2A) The warrant may be executed notwithstanding that the
warrant is not at the time in the possession of the person executing it.

(3) Where a person is apprehended in pursuance of a warrant
under this section, he shall be brought, as soon as practicable, before a
Judge of the Federal Court or of the Supreme Court of a State or
Terrritory and the Judge may:

(a) admit the person to bail, with such security as the Tudge thinks
fit, on such conditions as he thinks necessary to emsure the
appearance of the person as a witness before the Authority;

(t) order the continued detention of the person for the purposes
of ensuring his appearance as such a witness; or

{c) order the release of the person.

(4} Where a person is under detention in pursuance of this
section, he shall, within 14 days after he was brought, or last brought,
before a Judge of the Federal Court or of the Supreme Court of a
State cr Territory in accordance with this section, or within such
shorter or longer time as a Judge has fixed upon the last previous
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appearance of the person before a Judge under this section, be again
brought before a Judge and the Judge may thereupon exercise any of
the powers of a Judge under subsection (3).

(5) In this section, “Australia” includes the external Texritories.

Applications to Federal Court of Australia

32. (1) Where:

(a) a person claims to be entitled to refuse to furnish information
or produce a document that he is required to furmish or
produce pursuant to a notice under section 2{;

(b) a person claims to be entitled to refuse to produce a document
that he is required to produce pursuant to a notice under
section 29; or .

(c) a person claims to be entitled to refuse to answer a question
put to him, or to produce a document that he was required to
produce, at a hearing before the Authority;

the Authority shall decide as soon as practicable whether in its opinion
the claim is justified and notify the person of its decision.

(2) If the person is dissatisfied with the decision, be may apply to
the Federal Court for an order of review in respect of the decision.

(3) Where the Authority decides that a claim by a person that he
is entitled to refuse to produce a document is not justified, the person
is not entitled to make an application to the Federal Court under
subsection (2) in respect of the decision unless the person has pro-
duced the document to the Authority or placed the document in the
custody of the Registrar of that Court, and where the person has so
produced the document and makes such an application, the Authority
shall cause the document to be placed in the custody of the Registrar
of that Court.

(4 Onp an application for an order of review in respect of a
decision of the Authority under subsection (1), the Federal Court may,
in its discretion, make an oxdex:

(a) affirming the decision; or

{b) setting aside the decision.

(5) Where the Federal Court makes an order under subsection (4)
setting aside a decision by the Authority that a claim by a person that
he was entitled to refuse to produce a document is not justified:

(2) unless paragraph (b) applies—the Federal Court shall make a
further order directing that the document be delivered to the
person;

(b) if the Federal Court:
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(i) makes the first-mentioned order for the reason that the
person was entitled, on the ground that production of
the document might tend to incriminate him, to refuse
to produce the document;

(ii) is satisfied that the person was not entitled on any
other ground to refuse to produce the document; and
(1i) is satisfied that an undertaking of a kind referred to in
subsection 30 {5) or (7) has, or 2 or more such under-
takings have, been given to the person and that the
person, if now reguired to produce the document at a
hearing before the Authority, would not be entitled to
refuse so to produce it;
the Federal Court shall make a further order directing that the
document be delivered to the Authority; and
(c) if the Federal Court:

(i) makes the first-mentioned order for the reason that, or
for reasons including the reason that, the person was
entitled, on the ground that production of the docu-
ment might tend to incriminate him, to refuse to
produce the document; and

(if) makes a further order directing that the document be
detivered to the person; T e

evidence of production of the document by the person to the
Authority, or of the placing of the document by the person in
the custody of the Registrar of the Federal Court, as the case
may be, for the purposes of the application on which the
orders were made is not admissible in proceedings against the
person for an offence against a law of the Commonwealth, of a
State or of a Territory, other than proceedings in -respect of
the falsity of evidence given by the person.

(6) A prosecution for an offence under section 20, 29 or 30 shal
not be commenced in ‘respect of a refusal or failure by a person to
furnish information, produce a document or answer a question:

(a) if the person has claimed to be entitled to refuse to furnish the
information, produce the document or answer the guestion, as
the case may be, and the Authority decides that, in its opinion,
the claim is not justified—until the expiration of the period of
5 days (excluding days on which the Registry of the Federal
Court is closed) immediately after the relevant day in relation
to the decision; or

{b) if the person has made an application to the Federal Court
under subsection (2) for an order of review in respect of a
decision by the Authority that, in its opinion, a claim by the
person to be entitled to refuse to furnish the information,

UM
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produce the document or answer the queston is mot jus-
tified—until the application, and any appeal from an order
made by the Federal Court on the application, have been
determined or otherwise disposed of,

(7) An order of the Federal Court under subsection (4) is, subject
to any appeal from that order, conclusive for the purposes of any other
proceedings.

(8} Where a person who is required to produce a document
pursuant to a notice under section 29, or who is required to produce a
document at a hearing before the Authority, claims that:

(a) the document contains:

(i) particular matter (in this subsection refeired to as the
“yelevant matter”) relating to the personal affairs of
the person, not being matter relating to the activities of
an existing or past business; or

(ii) in the case of a person who is or has been an em-
ployee—particular matter (in this subsection also re-
ferred to as the “relevant matter™), being details of
earnings received by the person in respect of his em-
ployment; and

(b) the person would, if the document had contained only the
relevant matter, have been entitled, on the groumd that pro-
duction of the document might tend to incriminate him, to
refuse so to produce the document;

the person may, whether or not he has made an applicaiion to the
Federal Court under subsection (2) in respect of a decision by the
Authority in relation to the document, make an application to the
Federal Court for an order under this subsection and, if such an
application is made and the document is produced to that Court, then,
subject to paragraph (5) (a), that Court:

(c) if it is satisfied that the claim is justified~may, subject to
paragraph {d) of this subsection, make such order as it thinks
fit for the excision or' concealment of the part of the document
that contains the relevant matter and shall, if it makes such an
order, make a further order directing that the document be
delivered to the Authority after the first-mentioned order has
been complied with;

(d) if it is satisfied that an undertaking of a kind referred to in
subsection 30 (5) or (7} has, or 2 or more such undertakings
have, been given to the person and that the person would not,
if the document contained only the relevant matter and the
person were now required to produce the document to the
Authority, be entitled, on the ground that production of the



44 Natlonal Crime Authority Act 1984
s, 32

document might tend to incriminate him, to refuse so to
produce it—shall make an order directing that the document
be delivered to the Authority; and

(e) if paragraph (d) does not apply and that Court does not make
an order of the kind first referred to in paragraph (c)-—shall
make an order directing that the document be delivered to the
Authority,

(8A) A person is not entitled to make an application under
subsection (8) in relation to a docwment unless the person has, on the
day on which the document was to be produced to the Authority or on
suck later day as a member (whether on or after the first-mentioned
day) allows, given to the Authority a notice in writing stating that the
petson proposes to make an application for an excision or conceal-
ment order in relation to the document,

() A person is not entitled to make an application to the Federal
Court under subsection {8) in relation to a document unless the person
has produced the document to the Autherity or placed the document
in the custody of the Registrar of that Court, and where the person has
so produced the document and makes such an application, the
Authority shall cause the document to be placed in the custody of the
Registrar of that Court. T e

{10) Where:

(a) a person makes a clalm as mentioned in subsection (8) in
relation to particular matter (in this subsection referred to as
the “relevant matter”) contained in a document; and

(b) the Federal Court, being satisfied that the claim is justified,
makes in relation to the docement an order of the kind first
referred to in paragraph (8) (¢);

evidence of production of the document by the person to the Author-
ity, or of the placing of the document by the person in the custody of
the Repistrar of the Federal Court, as the case may be, for the
purposes of the application on which the order is made is, in so far as
the document contains the relevant matter, not admissible in any
proceedings against the person for an offence against a law of the
Commonwealth, of a State or of a Territory, other than proceedings in
respect of the faisity of evidence given by the person. ’

{11} A prosecution for an offence under section 26 or 30 shall not
be commenced in respect of a refusal or failure by a person to
produce a document:

¢
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(a) if the person has given to the Authority in accordance with
subsection (8A) a notice relating to the document-until the
expiration of the period of 5 days (excluding days on which
the Repistry of the Federal Court is closed) immediately after
the relevant day in relation to the notice; or

(b) if the person has made an application under subsection (8) in
relation to the document—until the application, and any ap-
peal from an order made by the Federal Court on the applica-
tion, have been determined or otherwise disposed of.

® (12) An application to the Federal Court under subsection (2) or

8):

{a) shall be made in such manner as is prescribed by Rules of
Court made under the Federal Court of Ausiralia Act 1976,

{b) shall set out the grounds of the application; and

(c) shall be lodged with a Registry of the Federal Court within the
period of 5 days (excluding days om which the Registry is
closed) immediately aiter:

(i) in the case of an application under subsection (2)~—the
relevant day in relation to the decision to which the
application relates; or

(ii) in the case of an application under subsection (8)—the
relevant day in relation to the notice given in accor-
dance with subsection (8A) in relation to the applica-
tion;

or within such further period as that Court (whether before or after
the expiration of the first-mentioned period) atlows.

(13) In this section, unless the contrary intention appears:
“document” includes any thing;
“prescribed motice” means a notice stating as mentioned in paragraph
32A (2) (c);
“relevant day” means:

(a} in relation to a decision of the Authorify under subsection (1)
in respect of a claim by a person to be entitled to refuse to
furnish information, or to produce a document, that the per-
son is required to furnish or produce pursuant to a notice
under section 20—the day on which the Authority notifies the
person of the decision;

(b) in relation ta a decision of the Authority under subsection (1)
other than a decision of the kind referred to in paragraph (a)

of this definition—the day on which the Authority gives to the

person to whom the decision relates a preseribed notice relat-
ing to the decision; or



46 National Crime Authority Act 1984
5. 324

{c) in relagion to a notice given by a person in accordance with
subsection (8A)—the day on which the Authority gives to the

person a prescribed notice relating to thé notice so given by
the person. ’ :

(14) 'Where a decision of the Authority under subsection (1)
relates to 2 or more questions, or to 2 or more documents, the
decision shall, to the extent to which it rélates to a particolar question
or document, be deemed, for the purposes of this Act, to constitute a
separate decision relating to that question or document only,

(15). Where a Person gives to the Authority in accordamce with
subsection (8A) a notice relating to 2 or rmore docuinents, the notice
shall, to the extent to which it relates to a particular document, be

deemed, for the purposes of this Act, to constitute a separate motice
relating to that document only,

Applications te Supreme Court of State '
32A, (1) Where:
(a) a person is required:
i tw answer a question, or to produce a document, at a
hearing before the Authority; or- °
(i) to produce a document pursuant to a notice under
section 29; '

(b) the Authority, at a particular time {in this subsection referred
to as the “relevant time”):

(1) decides under subsection 32 (1) that a claim by the
person to be entitled to refuse to answer the question,
or to produce the document, as the case may be, is not
justified; or

(i) in a case where the person is required to produce a
document—receives from the person a notice given in

accordance with subsection 32 (8A) relating to the
document; and

(¢} the Authority, at the relevant time;

() in a case where subparagraph f{a) {i) applies—is
holding the hearing for the purpo(se)s (3f gpspecial
Investigation, or of 2 or more special investigations; or

() iIn a case where subparagraph (a) (i) ap-
plies—considers the document to be relevant to a spe-
cial investigation, or to 2 or more special investigations;
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then, for the purposes of this section: :

(d) if a reference to the Authority made by the Commonwealth
Minister is at the relevant time in force in respect of a matter
to which the special investigation, or any of the special inves-
tigations, relates—prescribed circumstances shall be taken not
to apply;

(e) if a reference to the Authority made by a Minister of the
Crown of a State is at the relevant time in force in respect of a
matter to which the special investigation, or any of the special
investigations, relates and a reference to the Authority made
by a Minister of the Crown of another State is at the relevant
time in force in respect of such a matter—prescribed cir-
cumstances shall be taken not to apply; or

(fy if a reference to the Authority made by a Minister of the
Crown of a State is at the relevant time in force in respect of a
matter to which the special investigation, or any of the special
investigations, relates and neither paragraph {d) nor (e) ap-
plies—prescribed circumstances shall be taken to apply, in
relation to the last-mentioned State;

in relation to the decision of the Authority, or in relation to the notice
given by the person in accordance with subsection 32 (BA), as the case
may be.

(2) Where the Authority:
(a) decides under subsection 32 (1) that a claim by a person to be
entitled to refuse to answer a question, or to produce a
document {other than a document that the person is required
to produce pursuant to a notice under section 20), is not
justified; or
(b) receives from a person a notice given in accordance with
subsection 32 (8A); .
the Authority shall give to the person a notice:
(c) stating that prescribed circumstances:
‘(i) do not apply; or
(if) apply in relation to a specified State;
as the case requires, in relation to the decision of the Author-
ity, or in relation to the notice given by the person in accor-
dance with subsection 32 (8A), as the case may be; and
(d) stating:
(i) i a case where subparagraph (c} (i} applies—that the
effect of prescribed circumstances not so applying is
that the Federal Court has jurisdiction; or
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(ii) in a case where subparagraph {c) (ii} applies—that the
effect of prescribed circumstances so applying in rela-
tion to that State is that the Supreme Court of that
State has jurisdiction;

with respect to:

(iif} an application under subsection 32 (2} for an order of
review in respect of the decision of the Authority; or
(iv) an application under subsection 32 (8) in relation to
the claim to which the notice given by the person in
accordance with subsection 32 (8A) relates;
as the case may be;

but failure of a notice to state as mentioned in paragraph (d) does not
affect the validity of the notice.

(3} A notice that is given by the Authority to a person and that
states as mentioned in paragraph (2) {c) is prima facie evidence of the
matter so stated.

(4) Subject to subsection (5), where prescribed circumstances

apply, in relation to a particular State, in relation to:

(a) a decision of the Authority under subsection 32 (1); or

(b) a notice given in accordance with subsection 32 (8A);

section 32 has effect in relation to the decision, jr in relation to the
claim to which the notice relates, as the case may be, subject to the
following modifications:

(c) a reference in section 32 to the Federal Court shall be taken to
be a reference to the Supreme Court of that State;

{d) a reference in section 32 to the Registrar of the Federal Court
shall be taken to be a reference to the proper officer of the
Supreme Court of that State;

(e) a reference in section 32 to a Registry of the Federal Court
shall be taken to be a reference to a Registry of the Supreme
Court of that State; and

(f) the words “made under the Federal Court of .Australia Act

‘(19)76” shall be deemed to be omitted from paragraph 32 (12}
a).

(5) Where an application is made to the Supreme Coust of a State
under section 32 as that section has effect by virtue of subsection (4) of
this section and it appears to that Court that it would be more
appropriate for the application to be heard and determined by the
Federal Court, the Supreme Court may transfer the application to the
Federal Court and, upon an application being so transferred:

(2) the modifications of section 32 mentioned in subsection (4) of

this section cease to have effect in relation to the application;

¢ 0

Natlonal Crime Authorily Act 1984 49
5. 33

(b) the Federal Court may hear and determine the application as
if the application had been duly made to the Federal Court
under section 32; and

{c} if a document has been placed in the custody of the Repistrar
of the Supreme Court for the purposes of the application:

(i) the Registrar of the Supreme Court shall send the
document to the Registrar of the Federal Court; and

() paragraph 32 (5) (c) or subsection 32 (10), as the case
requires, applies in relation to the application as if the
reference in that paragraph or subsecton to the placing
of the document in the custody of the Registrar of the
Federal Court were a reference to the placing of the
document in the custody of the Registrar of the Su-
preme Court,

(6} The Supreme Court of a State has jurisdiction with respect to
matiers arising under section 32 in respect of which an application has
been duly made to that Court under that section as it has effect by
virtue of subsection (4} of this section.

(N The Federal Court has jurisdiction with respect to matters
arising under section 32 in respect of which an application has been
duly transferred to that Court under this section.

(8) In this section, unless the contrary intention appears, “docu-
ment” includes any thing.

False or misleading evidence

33. (1) A person shall not, at a hearing before the Authority, give
evidence that is to his konowledge faise or misleading in a material
particular.

(2) A contravention of subsection (1) is an indictable offence and,
subject to this section, is punishable, upon conviction, by imprison-
ment for a period not exceeding 5 years or by a fine not exceeding
$20,000.

(3) Notwithstanding that an offence against subsection (1) is an
indictable offence, a court of summary jurisdicion may hear and
determine proceedings in respect of such an offence if the court is
satisfied that it is proper to do so and the defendant and the prosecu-
tor consent.

{4) Where, in accordance with subsection (3), 2 court of summary
jurisdiction convicts a person of an offence against subsection (1), the
penalty that the court may impose is a fine not exceeding $2,000 or
imprisonment for a period not exceeding 1 year.
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(ii) in a case where subparagraph (c) (ii) applies—that the
effect of preseribed circumstances so applying in rela-
tion to that State is that the Supreme Court of that
State has jurisdiction;

with respect to:

(ii) an application under subsection 32 (2) for an order of
review in respect of the decision of the Autherity; or
(iv) an application under subsection 32 (B) in relation to
the claim to which the notice given by the person in
accordance with subsection 32 (8A) relates;
as the case may be;

but failure of a notice to state as mentioned in paragraph (d) does not
affect the validity of the notice.

(3) A notice that is given by the Authorify to a person and that

states as mentioned in paragraph (2) {c) is prima fucie evidence of the
matter so stated.

(4) Subject to subsection (5), where prescribed circumstances

apply, in relation to a particular State, in relation to:

(2) a decision of the Authority under subsection 32 (1), or

(b} a notice given in accordance with subsection 32 (8A);

section 32 has effect in relation to the decision,.gr in relation to the
claim to which the notice relates, as the case may be, subject to the
following moedifications;

(c) = reference in section 32 to the Federal Court shall be taken to
be a reference to the Supreme Court of that State;

(d) a reference in section 32 to the Registrar of the Federal Court
shall be taken to be a reference to the proper officer of the
Supreme Court of that State;

{e) a reference In section 32 to a Registry of the Federal Court
shall be taken to be a reference to a Registry of the Supreme
Court of that State; and

(f) the words “made under the Federgl Court of Australia Act
1976 shall be deemed to be omitted from paragraph 32 (12)

(a).

(5) Where an application is made to the Supreme Court of a State
under section 32 as that section has effect by virtue of subsection (4) of
this section and it appears to that Court that it would be more
appropriate for the application to be heard and determined by the
Federal Court, the Supreme Court may transfer the application fo the
Federal Court and, upon an application being so transferred:

(a) the modifications of section 32 mentioned in subsection (4} of

this section cease to have effect in relation to the application;

¢
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{b) the Federal Court may hear and determine the application as
if the application. had been duly made to the Federal Court
under section 32; and

(c) if a document has been placed in the custody of the Registrar
of the Supreme Court for the purposes of the application:

(i) the Registrar of the Supreme Court shall send the
document to the Registrar of the Federal Court; and -

(ii) paragraph 32 (5) (¢} or subsection 32 (10), as the case
requires, applies in relation to the application as if the
reference in that paragraph or subsection to the placing
of the document in the custody of the Registrar of the
Federal Court were a reference to the placing of the
document in the custody of the Registrar of the Su-
preme Court.

(6) The Supreme Court of a State has jurisdiction with respect to
matters arising under section 32 in respect of which an application has
been duly made to that Court under that section as it has effect by
virtue of subsection (4) of this section.

(7) The Federal Court has jurisdiction with respect to matters
arising under section 32 in respect of which an application has been
duly transferred to that Court under this section,

(8) In this section, unless the contrary intention appears, “docu-
ment” includes any thing.

False or misleading evidence

33, (1) A person shall not, at a hearing before the Authority, give
evidence that is to his knowledge false or misleading in a material
particular.

(2) A contravention of subsection (1) is an indictable offence and,
subject to this section, is punishable, upon conviction, by imprison-
ment for a period not exceeding 5 years or by a fine not exceeding
$20,000,

(3) Notwithstanding that an offence apainst subsection (1) is an
indictable offence, a court of summary jurisdiction may hear and
determine proceedings in respect of such an offence if the court is
satisfied that it is proper to do so and the defendant and the prosecu-
tor consent.

(4) Where, in accordance with subgection {3), a court of summary
jurisdiction conviets a person of an offence against subsection (1), the
penalty that the court may impose is a fine not exceeding $2,000 or
imprisonment for a period not exceeding 1 year.
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Protection of witnesses etc,

34. Where it appears to a member that, by reason of the fact that a

person:

(a) is to appear, is appearing or has appeared at a hearing before
the Authority to pive evidence or to produce a document or
thing; or

(b) proposes to furnish or has furnished information, or proposes
to produce or has produced a document or thing, to the
Authority otherwise than at a hearing before the Authority;

the safety of the person may be prejudiced or the person may be
subjected ‘to intimidation or harassment, the member may make such
arrangements {including arrangements with the Minister or with mem-
bers of the Australian Federal Police or of the Police Force of a State)
as are necessary to avoid prejudice to the safety of the persom, or to
protect the person from intimidation or harassment.

Contempt of Authority

35. (1) A person shall not:

{(a) obstruct or hinder the Authority or a member in the perfor-
mance of the functions of the Authority; or
* (b) disrupt a hearing before the Authority.

Penalty: $2,000 or imprisonment for 1 year, = ‘-

() A offence against subsection (1) is punishable on summary
conviction.

Double jeopardy

35A. Where an act or omission by a person is an offence against
this Act and is also an offence against a law of a State, the person may
be prosecuted and comvicted under this Act or under that law of that
State in respect of that act or omission, but nothing in this Act renders

a person liable to be punished twice in respeet of the same act or
omission.

Protection of members etc.

36. (1) A member has, in the performance of his functions or the
exercise of his powers as a member in relation to a hearing before the

Aathority, the same protection and immunity as a Justice of the High
Court.

(2) A legal practitioner assisting the Authority or representing a
person at a hearing before the Authority has the same protection and
immunity as a barrister has in appearing for a party in proceedings in
the High Court,

¢ 9

¢ 0
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(3) Subject to this Act, a person summoned to attend or appearing
before the Authority as a witness has the same protection as a witness
in proceedings in the High Court.

Division 3—Administrative Provisions

Terms and cenditions of appointment

37. (1) Subject to this Division, the Chairperson and each of the
other members holds office for such period, not exceeding 4 years, as
is specified in the instrument of his or her appointment,

(1A) The Chairperson and the other members are eligible for
re-appointment.

(1B) The Chairperson may be re-appointed for ome or more
periods.

(1C} The sum of the period of the Chairperson’s first appointment
and any period or periods of re-appointment must not exceed 4 years.

(1) A member other than the Chairperson may be re-appointed
to any office of member for one or more periods,

(1E) The sum of the period of a member’s first appointment and
any perjod or periods of re-appointment must not exceed 4 years,

Remuneration and allowances

38. (1) Subject to subsection (4), a member shall be paid such
remuneration as is determined by the Remuneration Tribunal but, if
no determination of that remuneration is in operation, he shall be paid
such remuneration as is prescribed.

(2) A member shall be paid such allowances as are prescribed.

(3) This section has effect subject to the Remuneration Tribunals
Ac£71973. '

(4) If 2 person who is a Judge is appointed as a member, he is not,
while he receives salary or apnual allowance as a Judge, entitled to
remuneration under this Act.

Appointment of Judge as member not to affect tenure etc,

39. (1) The appointment of the holder of a judicial office as a
member, or service by the holder of a judicial office as a member,
does not aifect his tenure of that judicial office or his rank, title, status,
precedence, salary, annual or other allowances or other rights or
privileges as the holder of that judicial office and, for all purposes, his
service as a member shall be taken to be service as the holder of that
judicial office.
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(5) Notwithstanding sub-section 59 (5),
include in a submission under sub-section (3)
of which could prejudice a person’s reputatio;
by reason only of that fact from including the

(8) In this section, “Minister”
Minister of the Crown of a State,

where the Authority proposes to

or (4) any matter the disclosure
n, the Authority js not prohibited
matter in the submigsion.

means the Commonwealth Minister or a

Functions of Authority

11. (1) The general functions of the Authority are—
{2) tocollect and analyse criminal in

relevant criminal activities and
intelligence to—

formation and intelligence relating to
disseminate that information and

(i) law enforcement agencies; and

(i) any person authorized by the Governor-

General, the Governor
of a State, a Minister of State of the

Commonwealth or a

information or intelligence is relevant;
(b) to investigate, otherwise than purs)
section I3 or in accordance with sect
criminal activities;
(c) where the Authority considers it appropriate to do 50 for the PUIpose
of investigating matters relating to relevant criminal activities....
() to arrange for the establishment of Commonwealth Task
Forces;

(ii) toseek the establishment by a State, or the joint establishment
by 2 or more States, of State Task Forces; and

(ili} with the concurrence of the States con

the establishment of joint Commonwealth and State Task
Forces, or for co-operation between Commonwealth Task
Forces and State Task Forces; and
(d) to co-ordinate investigations by Commonwealth Task Forces, and,
with the concurrence of the States concerned, to co-ordinate
investigations by State Task Forces and by joint Commonwealth and
State Task Forces, being investigations into matters relating to relevant
criminal activities, but not so as to preclude the making of separate
bilateral or multilatera) arrangements between such Task Forces,

{2) Thespecial functions of the Authority are—

(@) where 2 reference to the Authority made under section 13 is in force in
Tespect of a matter relating-to a relevant criminal activity—to
investigate the matter in so far as the relevant offence is, or the relevant
offences are or include, an offence or offences against a law of the
Commonwealth or of a Territory; and

(b} wherea reference to the Authority made in aceordance with section 14
by & Minister of the Cro

wil of a State is in force in respect of & matter
relating to a relevant criminal activity—subject to sub-section 14 (1),

uant to a reference made under
ion 14, matters relating to relevant
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(9) The Authority may direct that—
{a) any evidence given before it;
(b} the contents of any docurment, or 2 description of any thing, produced
to the Authority or seized pursuant to a warrant issued under section
2%
(c) any information that might enable a person who has given evidence
before the Authority to be identified; or
(d) the fact that eny person has given or may be about to give evidence at a
hearing,
shall not be published, or shall not be published except in such manner, and to
such petsons, as the Authority specifies, and the Authority shall give such a
direction if the failure to do so might prejudice the safety or reputation of a

person of prejudice the fair trial of 2 person who has been or may be charged
with an offence.

(10} Where—
(a) a person has been charged with an offence before a federal court or
before a court of a State or Territory; and

(b) the court considers that it may be desirable in the interests of justice
that particular evidence given before the Authority, being evidence in
relation to which the Authority has given a direction under sub-section
{9), be made available to the person or to a legal practitioner
representing the person,

the court may give to the Authority a certificate to that effect and, if the court
does 50, the Authority shall make the evidence available to the court.

(11) Where—
(a) the Authority makes evidence available to a court in accordance with
sub-section (10);and
(b) the court, after examining the evidence, is satisfied that the interests of
justice so require,
the court may make the evidence available to the person charged with the
offence concerned or to a legal practitioner representing the person.
(12) A personwho—
(a) ispresent at a hearing in contravention of sub-section (7); or
(b) makes a publication in contravention of & direction given under
sub-section (9), ‘

is guilty of an offence punishable, upon summary conviction, by a fine not
exceeding $2,000 or imprisonment for a period not exceeding 12 months.

Reimbursement of expenses of witnesses

26. A witness appearing before the Authority shall be paid by the
Commonwealth in respect of the expenses of his attendance an amount
ascertained in accordance with the prescribed scale or, if there is no prescribed
scale, such amount as the Authority determines.
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(5) The Authority may, at a hearing, take evidence on oath or affirmation

and for that purpose—

{a) a member or acting member may require & person appearing at the
hearing to give evidence either to take an cath or to make an
affirmation in a form approved by the member or acting member
presiding at the hearing; and

(b) a member or acting member, or a person who is an authorized person
in relation to the Authority, may administer an oath or afirmation toa
person so appearing at the hearing,

(6) In this section, a reference to a person who is an authorized person in
relation to the Authority is a reference to a person authorized in writing, or a
person included in a class of persons authorized in writing, for the purposes of
this section by the Chairman or by a person acting as Chairman.

(7) The powers conferred by this section are not exercisable except for the
purposes of a special investigation.

Power to obtain documents

25. (1) A member or acting member may, by notice in writing served on a

person, require the person-—

(2) toattend, at a time and place specified in the notice, before a person
specified in the notice, being 2 member or acting member of the
Authority or a member of the staff of the Authority; and

(b) to produce at that time and place to the person so specified a
document or thing specified in the notice, being 2 document or thing
that is relevant to a special investigation.

(2} A notice may be issued under this section in relation to a special
investigation whether or not a hearing before the Authority is being held for the
purposes of the investigation.

(3) A person shall not, without reasonable excuse, refuse or fail to comply
with a notice served on him under this section.
Penalty: $1,000 or imprisonment for 6 months.

(4) Sub-sections 30 (3) to (10}, inclusive, apply in relation toa person who
is required to produce a document or thing by a notice served on him under this
section in the same manner as they apply in relation toa person who is required
to produce a document or thing at a hearing before the Authority and so apply
as if a reference in those sub-sections to sub-section 30 (2) were u reference to
sub-section (3) of this section.

(5) If a person who is required to produce a document or thing by a notice
served on him under this section claims to the person (in this sub-section
referred to as the “relevant person™) to whom he is required to produce it that
he is entitled to refuse to produce the document or thing, the relevant person
shall—

(2) ifheissatisfied that the claim is justified—inform the claimant that the
requirement will not be insisted upon; or
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(b) torefuse or fail to produce a document or thing that he was required to
produce at a hearing before the Authority,

that the answer to the guestion or the production of the document or thing
might tend to prove his guilt of an offence against 2 law of the Commeonwealth
or of a Territory if the Director of Public Prosecutions has given to the person
an undertaking in writing that any answer given or document or thing
produced, as the case may be, or any information, document or thing obtained
as a direct or indirect consequence of the answer or the production of the
first-mentioned document or thing, will not be used in evidence in any
proceedings against him for an offence against a law of the Commonwealth or
of 2 Territory other than proceedings in respect of the falsity of evidence given
by the person and the Director of Public Prosecutions states in the
undertaking—

(c) that, in his opinion, there are special grounds that in the public interest
require that answers be given or documents or things be produced by
that person; and

(d) the general nature of those grounds.

{&) The Authority may recommend to the Director of Public Prosecutions
that # person who has been or is to be served with a summons to appear as a
witness at a hearing before the Authority or to produce a document or thingat a
hearing before the Authority be given an undertaking in accordance with
sub-section (5).

('Y 1t is not a reasonable excuse for the purposes of sub-section (2} for a
person—

{a) torefuse or fail to answer a question put to him at a hearing before the
Authority; or

(b) torefuse or fail to produce a document or thing that he was required to
praduce at a hearing before the Authority,

that the answer {o the question or the production of the decument or thing
might tend to prove his guilt of an offence against a law of a State if the
Attorney-General of that State, or a person authorized by him, being the person
holding the office of Director of Public Prosecutions, or a similar office, of that
State, has given to the person an undertaking in writing that any answer given
or document or thing produced, as the case may be, or any information,
document or thing obtained as a direct or indirect consequence of the answer or
the production of the first-mentioned document or thing, will not be used in
evidence in any proceedings against him for an offence against a law of that
State other than proceedings in respect of the falsity of evidence given by the
person and the Attorney-General of that State, or the person so authorized,
states in the undertaking—

(c) that, in his opinion, there are special grounds that in the public interest
require that answers be given or documents or things be produced by
that person; and

(d) the general nature of those grounds.
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(b) order the continued detention of the person for the purposes of
ensuring his appearance as such a witness; or

(c) order the release of the person.

{4) Where a person is under detention in pursuance of this section, he shall,
within 14 days after he was brought, or last brought, before a Judge of the
Federal Court in accordance with this section, or within such shorter or longer
time as & Judge has fixed upon the last previous appearance of the person
before a Judge under this section, be again brought before a Judge and the
Judge may thereupon exercise any of the powers of a Judge under sub-section
3).

Applications to Federat Caurt of Australia

32. (1) Where—

(2) a person ciaims to be entitled to refuss to furnish information or
produce a document or thing that he is required to furnish or produce
pursuant to a notice under section 20;

{(b) 2 person claims to be entitled to refuse to produce a document or thing
that he is required to produce pursuant to a notice under section 29; or

() aperson claims to be entitled to refuse to answer a question put to him,
or to produce a document or thing that he was required to produce, at a
hearing before the Authority,

the Authority shall decide as soon as practicable whether in its opinion the
claim is justified and notify the person of its decision.

(2) If the persen is dissatisfied with the decision, he may apply to the
Federal Court for an order of review in respect of the decision.

(3) Where the Authority decides that a claim by a person that he is entitled
to refuse to produce a document is not justified, the person is not entitled to
make an application to the Federal Court under sub-section (2) in respect of
the decision unless the person has produced the document to the Authority or
placed the document in the custody of the Registrar of that Court, and where
the person has so produced the document and makes such an application, the
Authority shall cause the document to be placed in the custody of the Registrar
of that Court.

(4) On an application for an order of review in respect of a decision of the
Authority under sub-section (1), the Federal Court may, in its discretion, make
an order—

(a) affirming the decision; or

(b) settingaside the decision,

(5) Where the Federal Court makes an order under sub-section (4) setting
aside a decision by the Authority that a claim by a person that he was entitled to
refuse to produce a docutnent is not justified—

(a) unless paragraph (b) applies—the Federal Court shall make a further
order directing'that the document be delivered to the person;




