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3.

Part IV: Applicable constitutional provisions, statutes and regulations
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The tendency rule is set out in section 97(1)(b) of the uniform evidence legislation.8 That
provision reads as follows:

Evidence of the character, reputation or conduct of a person, or a tendency that a person has or had, is not
admissible to prove that a person has or had a tendency (whether because of the person's character or
otherwise) to act in a particular way, or to have a particular state of mind unless —

(b) the court thinks that the evidence will, either by itself or having regard to other evidence adduced or to be
adduced by the party seeking to adduce the evidence, have significant probative value.

A further restriction on tendency evidence adduced by the prosecution in criminal
proceedings is set out in section 101(2) of the uniform evidence legislation. That provision
reads as follows:

Tendency evidence about an accused ... that is adduced by the prosecution cannot be used against the accused
unless the probative value of the evidence substantially outweighs any prejudicial effect it may have on the
accused.

Part V: Statement of issues sought to be raised by intervener

5.1

52

The Intervener has divided its submissions into the following categories:

Grounds of appeal

Divergence in approach between jurisdictions
Statutory framework in Victoria

Common law principles

Does the common law test inform the content of the statutory rule?
An examination of the decision in Velkoski v R

New South Wales line of authority — a lower threshold
A further divergence in approach

Developments in Victoria pest-Feltkoski

10. New South Wales response to Velkoski

11.  An examination of the decision in Hughes v R

12.  Approaches in other uniform evidence jurisdictions
13.  Approach in Western Australia

14.  Approach in England

15.  Inferential reasoning underpinning the tendency rule
16.  Conclusion

0o NS AL~

1. Grounds of appeal

The grounds of appeal are set in the Notice of Appeal as follows:

1. The New South Wales Court of Criminal Appeal erred in:

i finding that the tendency evidence had significant probative value as required by s97 of the Evidence
Act 1995 (NSW);

it finding that the trial judge did not err in finding that the tendency evidence had significant probative
value as required by s97 of the Evidence Act;

in circumstances where the alleged acts relied upon as tendency evidence were dissimilar in nature,
context and circumstance.

¥ See Evidence Act 1995 (Cth); Evidence Act 1995 (NSW); Evidence Act 2001 (Tas); Evidence Act 2008 (Vic);
Evidence Act 2011 (ACT); Evidence (National Uniform Legislation) Act (NT)






















































