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PART I:

I.

SUITABILITY FOR PUBLICATION

These submissions are in a form suitable for publication on the intemet.

PARTII:

SUPPLEMENTARY SUBMISSIONS

I.

The Bell Group Companies (Finalisation of Matters and Distribution of Proceeds)
Amendment Act 2016 ("Bell Amendment Act') received Royal Assent on 5 April
2016. It effected a series of amendments to the Bell Act, most with deemed
retrospective effect from 27 November 2015 1• That is the transfer day for the
purposes of the Bell Act.

2.

The amendments give rise to three principal consequences for these proceedings.
First, certain contentions of the parties in relation to the operation of the Bell Act, as
initially enacted, fall away.
These contentions primarily concern alleged
inconsistency between the Bell Act and Corporations legislation and the operation
of ss.5F and 50 of the Corporations Act 2001. These arguments that fall away
leave open grounds that the plaintiffs' contend result in invalidity; that is, the
amendments are not a complete answer to the plaintiffs' actions. Second, certain
additional bases for validity of the Bell Act arise by reason of the broader operation
of s. 50 of the Corporations Act 2001, arising from the amendment to s.52.

I0

First matter- contentions that fall away

3.
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1

If the defendant's contentions in relation to the effect of the Bell Amendment Act are
accepted, the following contentions do not require resolution by the Court:
(a)

in relation to the operation of s.25(1) of the Bell Act: BGNV's
Submissions at [22]-[34], [60], [87] and [122]; State's Submissions in
BGNV at [29] lines 12-15, [63f, [80]-[81], [83]-[86], [106]-[121]
and [195] lines 20-21;

(b)

in relation to the certain issues relating to Maranoa: Maranoa's
Submissions at [98]-[103] and [131]-[135]; State's Submissions in
Maranoa at [115]-[121] and [135]-[148]; Maranoa's Submissions in
Reply at [29]-[40]; and

(c)

in relation to whether, in·espective of the operation of ss.5F and 50 of
the Corporations Act, certain provisions of the Bell Act which are
challenged are inconsistent with the Corporations Act as alleged:
BGNV's Submissions at [69] 3, [76], [79]-[81]; Maranoa's
Submissions, Annexure A at 34, 35, 36, 39 and 404 ; WAG's
Submissions at [22f; State's Submissions in BGNV at [183]-[189];

Section 2(b) of the Bell Amendment Act provides that sections 4 to 10 of that Act are deemed to have
come into operation on 27 November 2015. The balance of that Act (except for ss. I and 2, which came
into effect on assent day i.e. 5 April2016) came into operation the day after assent day i.e. 6 April2016:
s.2(c).
2
The reference to s.25(5) in this paragraph should be a reference to s.25(l).
3
See also the Amended Statement of Claim in S248 of2015 at [60] (SCB at 39), [71] (SCB at 46).
4
See also the Statement of Claim in P4 of 2016 at [60] (SCB at 33), [62] (SCB at 34-35) (insofar as it
relies on s.74), [71] (SCB at 39).
5
See also the Amended Statement of Claim in P63 of2015 at [72.3] (SCB at 39-40).

3

State's Submissions in Maranoa at
Submissions in WAG at [135]-[138].
4.

[149]-[158]

and

State's

Re-expressed by reference to each proceeding, the following contentions do not
require resolution:
(a)

BGNV's submissions at [22]-[34] and [60] (in relation to s.25(1) of
the Bell Act) and [69] 6, [76], [79]-[81] and the State's Submissions in
BGNV at [29] lines 12-15, [63], [80]-[81], [83]-[86], [106]-[121]
and [195] lines 20-21 (in relation to s.25(1)) and [183]-[189];

(b)

Maranoa's Submissions at [98]-[103] and [131]-[135] and Annexure
A at 34, 35, 36, 39 and 40 7 and the State's Submissions in Maranoa at
[115]-[121] and [135]-[158]; Maranoa's Submissions in Reply at
[29]-[40]; and

(c)

WAG's Submissions at [22] 8 and the State's Submissions in WAG at
[135]-[138].
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5.

The above contentions fall away for the following reasons.

6.

First, the BGNV plaintiffs alone contend that s.25(1) of the Bell Act does not confer
on BGNV and the Commonwealth (amongst other creditors) a right to lodge a
proof with the Authority in respect of liabilities owing to them by certain WA Bell
Companies whose windings up commenced before 23 June 1993 9 . This is said to
be because the liabilities of those WA Bell Companies were admissible to proof
under s.l401 or s.l408 of the Corporations Act 2001, not "under the Corporations
Act Part 5.6" within the meaning of s.25(1). These contentions do not need not be
determined. The amendment to s.25(1) to delete the reference to "under Part 5.6 of
the Corporations Act" removes any doubt that such creditors have a right to lodge a
proof with the Authority. BGNV's related contention; that even if the Bell Act is a
law of "winding up" for the purposes of s.5G(8) of the Corporations Act 2001, it
does not displace s.l408 or other provisions of the Corporations Act 2001 that are
not in Chapter 5 of the Corporations Act 2001 10 does not fall away.

7.

Second, the Maranoa plaintiffs contend that the invocation of ss.5F and 5G is
limited to WA Bell Companies and does not extend to Maranoa. It is said to follow
that s.22 of the Bell Act is invalid insofar as it affects the interest of Maranoa in
property held on trust by Mr Woodings for it (and other Bell Judgment Creditors) 11 •
A related contention concems whether, if Maranoa's contention is correct, s.22 can
be read down to avoid invalidity 12 • Those contentions, which are specific to
Maranoa, are affected by the Bell Amendment Act and need not be addressed for
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6

See also the Amended Statement of Claim in S248 of2015 at [60] (SCB at 39), [71] (SCB at 46).
See also the Statement of Claim in P4 of2016 at [60] (SCB at 33), [62] (SCB at 34-35), [71] (SCB at
39).
8
See also the Amended Statement of Claim in P63 of2015 at [72.3] (SCB at 39-40).
9
BGNV's Submissions at [22]-[34], [60]. Defendant's Submissions (BGNV proceedings) at [29.1229.15], [63], [80]-[81], [83]-[86], [106]-[121], [195.20-195.21].
10
BGNV's Submissions at [89], [111], [125]; Defendant's Submissions (BGNV proceedings) at [82],
[122]-[135].
11
Maranoa's Submissions at [98]-[103]; Defendant's Submissions (Maranoa proceedings) at [115]-[121].
12
Defendant's Submissions (Maranoa proceedings) at [135]-[148]; Maranoa's Submissions at [131]-[135].
7
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four reasons. First, with effect from 27 November 2015, Maranoa is also declared
to be an excluded matter for the purpose of s.5F in relation to the whole of the
Corporations Act 2001 13 • Second, the invocation of s.5F also extends to each other
matter (i.e. each act, omission, body, person or thing) the subject of the Bell Act.
The exclusion of those other matters operates in relation to the whole of the
Corporations Act14 to the extent that the Bell Act applies or purports to apply to the
matter. Third, from 27 November 2015 a reference in the Bell Act to a WA Bell
Company includes a reference to Maranoa 15 . Maranoa is therefore from that date
required to be wound up under the Bell Act as amended. Fourth, the invocation of
s.5G under s.52 of the Bell Act has also been amended with effect from that date.
Section 52(1) of the Bell Act, as enacted, which provided for s.52 to have effect "if,
and to the extent that, an excluded Corporations legislation provision has any
application, as a law of the Commonwealth, in relation to a W A Bell Company."
has been deleted with effect from 27 November 2015. By reason of these
amendments Maranoa's contentions as to the inapplicability of ss.5F and 5G to
Maranoa due to the scope of their original invocation by the Bell Act no longer
anse.

I0

8.
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Third, the plaintiffs variously challenge the validity of the following provisions of
the Bell Act that were not declared to be Corporations displacement provisions by
the Bell Act when enacted, but which are now declared to be Corporations
displacement provisions with effect from 27 November 2015 by the amendment to
s.52(2): ss. 9, 10, 18, 54, 56(1), (2) and (4), 58, 68(2)(b)(ii), 72, 73 and 74 16 . The
defendant contends that s.5F(2) operates in respect of the whole of the Bell Act to
avoid all inconsistency between the whole of the Bell Act and the Corporations
legislation. If the invocation of s.5F(2) fails, the defendant contends that, in any
event, those challenged provisions are not inconsistent with the Corporations
legislation as alleged. Those contentions need not be resolved unless the Court
were to conclude, contrary to the submissions below, that these provisions are not,
after the amendment to s.52, displacement provisions in terms of s.5G.

Second matter - additional contentions - section SG

9.

By reason of the amendment to s.52 and s.2(b) of the Bell Amendment Act, with
effect from 27 November 2015, all of the provisions of the Bell Act, except for Part
6, are Corporations displacement provisions for the purpose of s.5G of the
Corporations Act 2001.

10. For reasons previously advanced 17, if any alleged inconsistency between a
displacement provision and the Corporations legislation is not avoided through the
13

Subject to certain immaterial exceptions provided for in Bell Act s.51(2) and (3). See Bell Act s.51(1)
as amended by s.9(1) of the Bell Amendment Act.
14
Subject to certain limited exceptions provided for in ss.51(2) and (3) which can be put to one side.
15
Except in s.51(1). See Bell Act, s.3(1), definition ofMaranoa Transport, and s.3(5), as inserted by s.4
of the Bell Amendment Act.
16
BGNV's submissions at [69], BGNV's Special Case at [60] (SCB at 39), BGNV's ASOC at [71] (SCB
at 46); Maranoa's Submissions, Annexure A at 34, 35, 36, 39 and 40, Maranoa's Amended Special Case at
[60] (SCB at 33), Maranoa's SOC at [62] (SCB at 34-35) and [71] (SCB at 30); WAG's ASOC at [72.3]
(SCB at 39-40), WAG's submissions at [22].
17
Defendant's Submissions (BGNV proceedings) at [156]-[159]; Defendant's Submissions (Maranoa
proceedings) at [97]-[99]; Defendant's Submissions (WAG proceedings) at [103]-[106].

5

operation of s.5F(2) or an earlier subsection of s.5G, following the amendment it is
avoided through the operation of s.5G(ll ).
11. Further, the defendant's contentions in relation to the operation of s.5G(8) 18 equally
apply to all of the additional provisions of the Act which are now Corporations
displacement provisions, as those provisions effect the winding up or other external
administration of a WA Bell Company (including Maranoa).
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12. In addition to the displacement provisions identified in the defendant's primary
submissions 19 , s.5G(4) also facilitates the valid operation of numerous other
provisions which by reason of the Bell Amendment Act are now also displacement
provisions. A summary of the displacement provisions to which s.5G(4) applies,
that are contended by the plaintiffs to be inconsistent with the Corporations
legislation, and the nature of the acts that are specifically authorised or required by
those provisions, is set out in Attachment A scheduled to these submissions.
13. One further consequence arises, from the insetiion of ss. 21A and 30(1A) into the
Bell Act. Section 21A provides for the continued existence ofWA Bell Companies
under the Act as bodies corporate. That provision is not inconsistent with the
Corporations Act by reason of s.5F(2) and 5G(ll) of the Corporations Act. If,
however 21A is not effective, s.30(1A) provides that s.30(2), which provides that
on dissolution by the Governor a WA Bell Company ceases to exist, does not have
effect in relation to the company. BGNV's and WAG's contention that s.30(2) is
inconsistent with s.601AD(l) of the Corporations Acr0 falls away if, contrary to
the State's contention, s.21A is inconsistent with the Corporations Act. In those
circumstances BGNV's contention that s.30 gives rise to an inconsistency by
extinguishing liabilities to the Commonwealth, would also fall awal 1.
Effective operation of amendments

14. By reason of s.2(b), ss.4 to 10 of the Bell Amendment Act are deemed to have come
into operation on 27 November 2015 22 . That is the transfer day for the purposes of
the Bell Act.
30

15. Section 5F(2) applies if a provision of a law of a State declares a matter to be an
excluded matter. As the declaration took effect from 27 November 2015, s.5F(2)
applies to that excluded matter from that date. Section 5G(3) applies to the
interaction between a provision of a law of a State and a provision of the
Corporations legislation if the State provision meets the conditions set out in the
table to s.5G(3). As the Bell Act as amended met those conditions from 27
18

Defendant's Submissions (BGNV proceedings) at [160]-[178]; Defendant's Submissions (Maranoa
proceedings) at [100]-[110]; Defendant's Submissions (WAG proceedings) at [107]-[125].
19
Defendant's Submissions (BGNV proceedings) at [179]-[181]; Defendant's Submissions (Maranoa
proceedings) at [111]-[112] and Attachment A; Defendant's Submissions (WAG proceedings) at [126][129] and Attachment A.
20
BGNV's Submissions at [82] and [125]. WAG's Submissions at [28].
21
BGNV's submissions at [62]. Defendant's Submissions (BGNV Proceedings) at [68].
22
Section 2(b) of the Bell Amendment Act provides that sections 4 to I 0 of that Act are deemed to have
come into operation on 27 November 2015. The balance of that Act (except for ss. I and 2, which came
into effect on assent day i.e. 5 April2016) came into operation the day after assent day i.e. 6 April2016:
s.2(c).

J'

6

November 2015 23 , s.5G operates in respect of tbose declarations from that date.
Any alleged inconsistency between the Bell Act and the Corporations Act is
therefore overcome by those provisions from that day.

23

The provisions of the Bell Act met the conditions of item 3, alternatively item 3 and 5 of the table.
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ATTACHMENT A
Bell Act displacement provisions that specifically authorise or require acts to be
performed within scope of section 5G(4)

(Additional relevant displacement provisions as a result of the Bell Amendment Act are
underlined)

Bell Act

Acts specifically authorised or required

1

S2ecifically authorises the establishment of the Authority as a body cornorate with the legal ca2acity
of an individual within and outside the Stat and authorises and reguires that it be governed by the
Administrator.

8

S2ecifically authorises the aRROintment of an Administrator (Rarticularly 8(4)).

9

Sgecifically authorises the Authority to exercise its functions. in Western Australia or elsewhere.

10

S:R:ecifically authorises the Authority to do all things necesslli:_Y to :gerform its functions. and both
within and outside Western Australia. to do the acts s2ecified in s.l0(2)(a) to (g) including exercising
any gower that a liguidator of a comgany can exercise under the Comorations Act section 477.

11

SRecifically authorises the Authority to use staff and facilities of the Public Service and to make
agreements for such use.

12

Sgecifically authorises the Authority to delegate :ROwers in writing. and authorises the donor of the

QOWer to exercise that QOWer.
13

Sgecifically authorises the authority to execute documents.

14

SRecifically reguires com2liance with Part 5 of the Financial Management Act 2006 (WA).

u

S:gecifically authorises the Minister to reguire a re:gort from the Administrator be submitted to either
the Minister or the 'Auditor General. S:Recifically reguires the Administrator to submit the re:gort in the
s:gecified time.

16

S2ecifically authorises the establishment of the W A Bell Com2anies Administrator Authority Fund,
authorises and reguires that it be administered by the Authori!Y_ and authorises and reguires that
certain things must be credited to and certain things are to be :gaid out of the Fund.

17

S:gecifically authorises the Authority to invest money standing to the credit of the Fund :gursuant to
section 37 of the FMA 2006.

N

S:gecifically authorises and reguires that certain administration ex:genses. as determined by the
Authority, be Raid out of the Fund.

19

S:gecifically reguires the Administrator to :grovide details of any losses to the Minister as soon as
2racticable after becoming aware of them (19(2))

20 and 21

S:gecifically authorises :Rersons to make certain assumQ:tions when dealing with the Authority.

21A

Sgecifically authorises continuation of the existence and legal 2ersonality of W A Bell Com2anies
under the Bell Act.

22(1 ), (2)
and (3)

Confers on the Authority the powers of an owner over property vested in it under s.22 and thereby, in
effect, specifically authorises the Authority to act in exercise of the powers ((1)-(3), (9)-(11)).

8

Specifically authorise and require that certain actions in relation to the issue of certain certificates in
respect ofvested property ((12)-(15)).
23

Specifically authorises the Authority to issue notices which may require recipients to do specified
things including providing access to records in relation to property to which the Act applies, account
for their dealings with the property and do all things necessary to deliver to the Authority the property
specified in the notice. This provision also, in effect, specifically requires that a person receiving the
notice comply with it.

24

Specifically authorises and requires the Minister and the Authority to take all practicable steps for the
purpose of securing the effect sought to be achieved by s.22 if a transfer and vesting of property under
s.22 is not, to any extent, fully effective.

25

Specifically authorise a person to prove various liabilities under Part 4 Division 2(1) to (4).
Specifically requires that no action, claim or proceeding arising out of a liability that may be proved
in accordance with Part 4 Division 2 may be made or maintained against the specified persons.

26

Specifically requires that each of the specified agreements is taken and always has been taken to be
void(!).
Specifically authorises a person to prove a claim the person had to be repaid under an agreement
voided under that section in accordance with Part 4 Division 2 (3).

27 &28

Section 28, read with s.27, specifically authorises the Authority to control the company's property and
affairs and to exercise various powers and functions.

29

In effect, specifically authorises the Authority to give written approval to a person performing or
exercising a function or power as an officer of the company.

30

Specifically authorises the Governor to by proclamation dissolve a WA Bell Company and requires
them to be treated as such ((1)-(2)).
Specifically authorises the Authority to be substituted in place of a WA Bell Company in pending
proceedings or under an agreement ((3)-(5)).

31

Specifically authorises the Authority to give a copy of a certificate issued by it under s.22(2) to a
relevant official and requires the relevant official to then take certain actions.

33

Specifically requires the liquidator of a WA Bell Company to do certain acts, including to give to, or
as directed by, the Authority various books of the company and the liquidator that are relevant to the
affairs ofthe company as at immediately before the transfer day (7).

34

Specifically requires and permits the Authority to do certain things in relation to calling for proofs of
liabilities.

36

Specifically requires and/or authorises the Authority to take certain steps in relation to the preparation
of a draft report/s and specifically authorises a recipient of a report to make a written submission.

37

Specifically requires the Authority to determine the property and liabilities of each WA Bell
Company and, in doing so, to have regard to certain matters and, in effect, specifically authorises the
Authority to exercise an absolute discretion.

38

Specifically requires and/or authorises the Authority to report to the Minister on the property and
liabilities of each W A Bell Company ((1)-(5)).

39(1), (2),
(4),
(5)
and (6)

Specifically requires and/or authorises the Authority to make recommendations to the Minister with
respect to the amount (if any) to be paid to a person, or the property (if any) to be transferred to or
vested in a person (instead of or in addition to the payment of money), in respect of the aggregate of

9

all liabilities of all WA Bell Companies to that person as a creditor; and, in effect, authorises the
Authority to exercise an absolute discretion including as to whether all, some or none of the money is
paid ((I), (2), (4)-(7), (9)).
40

Specifically authorises the Authority to recommend to the Minister an amount to be paid to, or
property to be transferred or vested in the creditor of any kind of a WA Bell Company who had
provided funding for, or an indemnity against costs or liability in relation to, the Bell litigation, and,
authorises and requires certain acts to be done by the Authority in relation thereto, and, in effect,
specifically authorises the Authority to exercise an absolute discretion.

41

Specifically authorises the Minister to submit to the Governor an interim report of the Authority and
the Governor to determine an amount to be paid to, or property to be transferred to or vested in, a
person.

42

Specifically requires the Minister to submit to the Governor the report of the Authority and the
Governor to determine an amount to be paid to, or property to be transferred to or vested in, a person.

43

Specifically requires the Minister to give a determination of the Governor to the Authority.
Specifically authorises and requires that every liability of a WA Bell Company to a person not
receiving a distribution is discharged and extinguished (8).

44

Specifically requires the Authority to notify specified persons of the Governor's determination, pay
out of the Fund the amounts specified and transfer or vest property; in effect specifically authorises
and requires the Authority not to take such an action unless the person first gives the Authority an
executed deed in an approved form and that provides for a release or discharge of any person from
any liability the Minister considers appropriate.
Specifically authorises and requires that every liability of a WA Bell Company to a specified person is
discharged and extinguished ((4)-(5), (6)-(7)).

45

Specifically authorises and requires the discharge of the liquidator of WA Bell Companies on their
dissolution.

46

Specifically authorises and requires the closure of the Fund and that any money standing to the credit
of the Fund when it is closed has to be credited to the Consolidated Account.

48

Specifically authorises and requires the vesting of certain property in the State absolutely and free
from encumbrance after closure of the fund.

54

In effect, suecifically reguires that a uerson not enter into or cam out a scheme for the uurnose of
directly or indirectly defeating, avoiding, ureventing or imueding the oueration of the Bell Act or the
achievement of its objects.

55

In effect, specifically requires certain persons not take any step for achieving the reinstatement of the
registration of a deregistered company listed in Schedule I without the written approval of the
Authority; and specifically authorises the imposition of a penalty if such a person takes such a step.

56(1) and

In effect, suecifically reguires that a uerson not conceal uroue!:!Y that is, or is to be, transferred to, and
vested in the Authori!)' by s.22 or do any other act or omission in relation to such uroue!:!Y for a
sgecified gumose.

ill
56(3)

In effect, specifically requires that a person must take any steps that are within the person's power to
take and that are necessary to ensure that the transfer to, and vesting in, the Authority by s.22 of
property located outside the State is made effective; and specifically authorises the imposition of a
penalty if the person refuses or fails to take any such steps.

57

In effect, suecifically reguires that Jlersons refrain from obstructing the Authori!)'.
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58

In effect, sgecificall:t reguires gersons to comgl)' with a reguirement made b)' the Act, or made b)' the
Authori!)', the Administrator or sgecified gerson under the Act.

59

In effect sgecificall:t reguires that a gerson give truthful information to the Authori!)'.

60

In effect, reguires that Jlersons onl:t use confidential information obtained under the Act for the
gumoses of the Act.

Ql

In effect, SJ;!ecifically reguires officers of bodies cornorate to take all reasonable stegs to grevent the
commission of offences by that body comorate.

65

Sgecificall:t authorises the commencement ofgrosecutions grior to the exgiry of the Act.

66

Sgecifically authorises the Authori!)' to aggl)' to the Court for an injunction restraining the
commission of an offence or reguiring the yerformance of an act if the omission would constitute an
offence

73

In effect, sgecifically reguires that a gerson cannot begin or continue groceedings in a court with
resgect to grog er!)' that was, immediate!)' before the transfer da)', groger!)' of a WA Bell Comgany,
excegt in accordance with the leave of the Court.

74

In effect reguires that certain decisions made, or other things done, by the Governor, the Minister, the
Authori!)' or the Administrator under or for the QUIJloses of the Act be treated as final and conclusive
and not be challenged, aggealed against or sought to be reviewed, guashed or called into guestion in
any court.

75

Sgecificall:t authorises and reguires the Authori!)' to undertake inguiries with as little formali!)' as
QOssible, without being bound by the rules of evidence, and to receive written or oral submissions it
considers aQyro:griate.

76

Sgecificall:t reguires judicial notice be taken of the fact the Administrator holds that office.

78

Sgecificall:t authorises the Authori!)' to obtain the oginion of the State Solicitor on a guestion of law
as to the gowers and functions of the Authority.

80

Sgecifically reguires the gravis ion of a translation of a document given gursuant to a reguirement by
the Authori!)' other than in English.

lU

Sgecifically authorising the service of documents electronically or in accordance with ss.75 and 76 of
the Interf2.retation Act 1984 (WA).

82

Sgecifically authorising the Administrator to aggrove fmms for use under the Act.

83

S];!ecifically authorising the Governor to make regulations Qrescribing certain matters.

