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Introduction

In 1891, on a Friday morning at the end of March, the Queensland government yacht, the
SS Lucinda, set out from Port Jackson bound for the Hawkesbury River. Aboard the yacht was
an august assembly, almost all of whom were delegates at the 1891 Constitutional Convention. 2
They included Griffith, Kingston, Downer, Wrixon, Thynne, Wise, and Barton (the latter of
whom took the place of Inglis Clark who was ill). Under the leadership of Griffith, their task
for the weekend was to finalise a draft of the Commonwealth Constitution.
After a day of heavy swell on Friday3 when, in the words of Wise, "the occasional missing of
the happiest turn of phrase by these distinguished draftsmen may have been due to the
sea-sickness", 4 ground was made up on Saturday when, for 13 hours non-stop, Griffith,
Kingston, and Barton worked intensely on the draft in the smoking-room of the upper forecabin. 5 Despite being struck by influenza, Griffith continued work on the Sunday, 6 and the
group was joined by a convalescent Inglis Clark. Clark was a man with a deep knowledge of
United States constitutional law, including an ability to quote long passages ex tempore from
Hamilton, Madison, Jefferson, Webster, Clay and Sumner. His depth of learning in this area
was invaluable in the drafting and revisions of the Commonwealth Constitution which
borrowed heavily in many areas from the United States Constitution. 7
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The completed draft was sent to the printer at 9pm on Sunday evening. 8 When the draft was
presented to the Convention on the following Tuesday, Griffith said that he and the other
drafters had endeavoured to "lay down a broad and just foundation" upon which the
Commonwealth could be established. 9 He said that "we are framing a constitution for the
future" 10. Years later, Downer remarked that with the judiciary lay "the obligation of finding
out principles which are in the minds of this Convention in framing this Bill and applying them
to cases which have never occurred before, and which are very little thought of by any of us". 11
This article focuses, 130 years later, upon how the judiciary have, and should, approach that
task of understanding the principles expressed in constitutional concepts and applying them to
cases that might never have been thought of before. It does so by reference to examples
concerning four constitutional concepts: Aliens, Defence, Juries, and Marriage.

Originalism and creationism

I begin with a distinction between what might be called originalism and what might be called
creationism. The point made by Sir John Downer was that constitutional interpretation
proceeds by reference to the principles or concepts that would reasonably be understood to
have been intended in the framing of the Constitution. The intention is not a search for the
subjective views of members of Parliament or the participants in the constitutional conventions.
Such an attempt to attribute a subjective "collective mental state to legislators" or to founders
would be a fiction. 12 Rather, it is a search, by principles of interpretation, for what the construct
of the notional enacting body is reasonably understood to have intended. In other words,
legislative intention is shorthand for "the intention that held by a notional body that is taken to
have enacted the relevant provision". The use of a construct as a means to ask what was
intended by words used is essential to statutory and constitutional interpretation. 13 It would be

8

9

10

11

12

13

John Williams, The Australian Constitution: A Documentary History (Melbourne University Press, 2005)
164.
Official Report of the National Australasian Convention Debates, Sydney, 31 March 1891, 532 (Sir Samuel
Griffith).
Official Report of the National Australasian Convention Debates, Sydney, 31 March 1891, 529 (Sir Samuel
Griffith).
Official Report of the National Australasian Convention Debates, Melbourne, 28 January 1898, 275
(Sir John Downer).
Zheng v Cai (2009) 239 CLR 446, 455-456 [28]. See also Lacey v Attorney-General (Qld) (2011) 242 CLR
573, 592 [43].
See further J Edelman, "Constitutional Interpretation" (2018) 45 University of Western Australia Law
Review 1 at 11-13.

2

a nonsense to speak of the "purpose" of the notional Parliament in passing the law unless the
concern were to ascertain the intention of that notional Parliament. And without the use of a
notional intention it would be impossible to justify interpretations that give sentences their
opposite meaning when drafting errors occur.
There is one significant effect of asking what was intended by the notional body that enacted
the provision. As Griffith CJ said in 1908 in R v Barger, 14 in a joint judgment with Barton and
O'Connor JJ, "whatever [a constitutional provision] meant in 1900 it must mean so long as the
Constitution exists". The notion that, subject to the rules of precedent, a statutory or
constitutional provision has a meaning that cannot change has been recognised in many
decisions of the High Court of Australia and has been described by judges of the High Court
as "beyond controversy" and "beyond question". 15 Today, that approach is sometimes
described as "originalism". There are problems with the label "originalism". First, originalism
is a retronym. It is a modern label that broadly describes a concept that has existed for centuries.
But the modern label suggests that the concept is novel or recent. Secondly, the label is
misleading because it can incorrectly suggest that constitutional adjudication is concerned only
with original meaning. Thirdly, as explained below, it is a label that means different things to
different people.
Nevertheless, one thing that is common to all senses in which originalism is used is that
constitutional interpretation is anchored, to some degree, to original meaning. In this sense,
there is no Australian judge of constitutional law who is not originalist. It is unchallenged
orthodoxy that words of the Constitution, like those of a statute, must be understood by
reference to their context and purpose. Context is original context. Hence, the High Court
commonly has regard to Convention Debates and contemporary legislation prior to 1901. And
purpose is original purpose, not some newly created and applied purpose. Hence, the High
Court commonly considers underlying functions and purposes that constitutional provisions
were intended to serve. Context and purpose, that is original context and original purpose, are
not magical ingredients to be applied with text in order to produce meaning in a secret process
of judicial prestidigitation. Rather, context and purpose are two factors which, together with
text, are used to discern what was reasonably intended in the same way that we approach
meaning in everyday discourse. It would be very unfortunate if judges were to claim that the
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interpretation of an instrument as fundamental as our Constitution involved a mystical process
known only to judges and one that did not have, at its core, the use of ordinary language
techniques involving original context and purpose to understand its meaning.
The opposite of originalism might be called creationism. A form of interpretation which is
unanchored to original meaning would permit the judge to create new meaning without any
concern for what was reasonably understood to have been intended. This type of creationism
can be how a literary critic approaches a poem or a short story. In the summer of 1971, Stanley
Fish was teaching two consecutive classes in New York. 16 One class was concerned with
linguistics and literary criticism. The other was concerned with English religious poetry of the
seventeenth century. In the first class he wrote on the board the names of the following famous
linguists, with a question-mark next to the last one because Fish could not remember if Ohmann
had one "n" or two. It read:
Jacobs-Rosenbaum
Levin
Thorne
Hayes
Ohman (?)
The names were arranged in the shape of a capital T, with Jacobs-Rosenbaum at the top and
the others directly below. To the linguists in the first class, Fish's manifest intention in writing
those names was plainly to make remarks about these linguists.
The class on linguistics then concluded. Different students entered for a second class on
religious poetry. Immediately, the students in this class began to comment on the words on the
board. They were not concerned with the intention of the writer. The first student immediately
noted that the words were arranged in the shape of a cross or altar. Another identified the
reference to Jacobs at the top of the list as a reference to Jacob's ladder, and the ascent to
heaven. Another pointed out the beauty of the poem in that the ascent to heaven was not by
means of a ladder but by a rose tree or rosenbaum. Another pointed out that the Virgin Mary
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was a rose without thorns, the emblem of immaculate conception. It was then observed that the
poem was asking how a man can climb to heaven by means of a rose tree. Another student said
that the answer was being the fruit of Mary, namely Jesus and the "Thorne" in the third line
was said to be a reference to Jesus' crown of thorns. Levin was a double reference to the priestly
tribe of Levi whose faith was epitomised by Jesus, and Ohman was the omen of prophesy or
the amen of conclusion.
These meanings were created by the class on religious poetry. The aim of the class was not to
discern the best understanding of the meaning intended by the author. They sought to create
their own meaning. Interpretation in this literary sense, in Fish's words, is "not the art of
construing but the art of constructing. Interpreters do not decode poems; they make them". 17
This is not true of ordinary communication. And it is not true of the interpretation of legal texts,
including written constitutions. Of course, judges make law when they interpret statutes to
resolve a legal dispute. But judges do not make the meaning; they interpret and apply it. The
thing that keeps judges from crossing the Rubicon from interpretation as discerning meaning
to interpretation as creating meaning is fidelity to objective intention. It is only that fidelity that
allows judges to say, as the High Court did in 2018, that questions of interpretation have only
one correct answer. 18 The same cannot be said of meaning derived from poetry.

Identifying essential meaning of express terms

What I have said so far does not mean that in constitutional law the answer to any dispute is
fixed as at 1901. Such a conclusion is the most extreme caricature of originalism. Even Scalia J
of the United States Supreme Court, who, as I will explain later, claimed to have a strict
originalist approaches to constitutional interpretation, did not subscribe to such a caricature.
For instance, Scalia J explained that the Eighth Amendment to the United States Constitution,
which prohibits the infliction of cruel and unusual punishments, was "an abstract principle"
capable of application "to all sorts of tortures quite unknown at the time of the Eighth
Amendment". 19 Although, as I will explain, there are problems with the approach that Scalia J
17
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took to originalist interpretation, his basic point, long accepted in Australia, 20 was to draw a
distinction between meaning which cannot change and application of that meaning which can
change.
The divide in constitutional interpretation between what has been described as meaning and
application of an express term has also been described as a difference between interpretation
and construction, between connotation and denotation, between concept and conception, or
between essential meaning and non-essential meaning. One common distinction historically
was between interpretation and construction. A V Dicey's colleague, James Bryce, whom
Alfred Deakin described as "an authority to whom our indebtedness is almost incalculable", 21
remarked that interpretation in the "strict sense of the term" concerned the meaning of a term
or phrase whilst construction concerned the application of the Constitution to the solution of a
case. 22 That distinction has mostly disappeared today, with interpretation and construction
commonly used interchangeably. With the demise of that distinction, and the
misunderstandings of J S Mill's distinction between connotation and denotation, 23 the best
language is perhaps that of essential meaning and non-essential meaning or, in simpler terms,
essential meaning and application.
Not much turns upon these labels, although the distinct advantage of the label of "essential
meaning" is that it directs attention to the issue of abstraction by highlighting the need to
identify the essence of the meaning of an express term. As we shall see, however, there are two
questions of great importance: (1) how abstract should the essential meaning of a constitutional
provision be taken to be? (2) what considerations should be taken into account when applying
this meaning to concrete facts? In this article I will focus upon the former question, although I
will turn briefly to the latter question towards the conclusion. The two questions are not
independent. The more abstract the essential meaning of a provision, the more that its
application might change over time.
For the remainder of this article I will use the expressions "essential meaning" and "application"
to describe this distinction and to illustrate the manner of interpretation of express terms by
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reference to High Court decisions in relation to four constitutional concepts: Marriage,
Defence, Juries and Aliens. As will be seen, the process of identifying the level of abstraction
or of generality at which the meaning of the express term is expressed cannot be "ascertained
by merely analytical and a priori reasoning from the abstract meaning of words." 24 In
ascertaining the essential meaning the court should generally "lean to the broader interpretation
unless there is something in the context or in the rest of the Constitution to indicate that the
narrower interpretation will best carry out its object and purpose". 25 But, ultimately, the
essential meaning should reflect the object and purpose of the provision. As we will see, this
approach contrasts with the different approach to identification of original meaning that was
suggested by Scalia J in the United States of America.
Marriage
The first example is the interpretation of s 51(xxi) of the Constitution concerning the power of
the Commonwealth Parliament to make laws with respect to marriage. There are a range of
possible meanings that might be said to be the essence of the express term "marriage", ranging
from the most specific to the most abstract as follows:
(1)

At the most specific level of meaning immediately prior to 1901, marriage might have
been said to require: (i) a legally formalised; (ii) consensual union; (iii) between
humans; (iv) of whom there are only two; (v) one of whom is a man and the other of
whom is a woman; (vi) for life.

(2)

At a more abstract level, the essential meaning of marriage might not have included the
sixth element, namely, that the consensual union be for life.

(3)

Then at a more abstract level, the essential meaning might also not include the fifth
element: a union between a man and a woman. Hence, the Commonwealth Parliament
might legislate for same sex marriage.

(4)

At an even more abstract level, the essential meaning of marriage might also remove
the fourth element: a union between two persons. Hence, the Commonwealth
Parliament might legislate for polygamous marriages as well as same sex marriages.
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(5)

At a still further abstract level, the essential meaning of marriage might remove the
third element: a union of natural persons. The Commonwealth Parliament would then
have power under s 51(xxi) of the Constitution to legislate even for the merger or
marriage of corporations or a human and a non-human.

The first, most specific, meaning can be seen in the 1866 decision of Lord Penzance in Hyde v
Hyde and Woodmansee, 26 where his Lordship said of marriage that "its essential elements ...
in Christendom, may for this purpose be defined as the voluntary union for life of one man and
one woman, to the exclusion of all others." In 1901, Quick and Garran also embraced this
definition as the "essence" of marriage. 27
But the meaning that was selected by Higgins J in 1908 was almost the most abstract meaning,
requiring only a legally formalised, consensual union between humans: "under the power to
make laws with respect to 'marriage' I should say that the Parliament could prescribe what
unions are to be regarded as marriages." 28 Higgins J probably intended to include the
qualification that the union be between humans although he did not expressly say so. His focus
was upon essence, or essential meaning. Indeed, his remarks were made in the context of
considering the essential meaning of "trade marks" in s 51(xviii) of the Constitution, where he
considered the range of meanings in 1900 to identify what he described as "the essential
differentia from other marks" 29 or, as Isaacs J put it, "the really essential characteristics of a
trade mark". 30
This same abstract meaning was also adopted as the essential meaning by the High Court in
Commonwealth v Australian Capital Territory 31 in a judgment which quoted with approval
from Higgins J. 32 In a joint judgment, the High Court held that decisions like Hyde v Hyde
"reflect no more than the then state of development of judge-made law" 33 and that the "social
institution of marriage differs from country to country." 34 The essence of marriage did not
require monogamy nor did it require a union between a man and a woman. It required only "a
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consensual union formed between natural persons" which "the law recognises as intended to
endure and be terminable only in accordance with law but also a union to which the law accords
a status affecting and defining mutual rights and obligations." 35
These essential features of marriage, which inform its essential meaning, could only be
determined by the purpose of the marriage power. That purpose in 1900 involved respect for
individual autonomy – hence the need for the union to be consensual – in the creation of a
legally sanctioned family in which life could be shared. 36 The marriage need not last for life as
the existence of a power over divorce in s 51(xxii) recognises.
The purpose of individual autonomy is, and must be, expressed more broadly than the purposes
that might be insisted upon by the notion of a Christian or a Judeo-Christian marriage. As s 116
of the Constitution, concerning freedom of religion, demonstrates, the Constitution was not
written as a Christian or a Judeo-Christian constitution. It was also well known at the time of
Federation that polygamy was practised in parts of Turkey, 37 Persia, 38 and British India. 39
Alfred Deakin himself gave a lecture describing polygamy in parts of the Empire such as India
where he had travelled. 40 Newspaper articles had observed that indigenous peoples could be
polygamous and have a communal family life 41 and that a polygamist and leader of the
Mormon Church, Mr Brigham Roberts, had been elected to the House of Representatives,
although his polygamy had caused controversy42 and ultimately he was denied a seat in the
House.
There is, however, a contrary view that might be taken to an approach that selects essential
meaning at such a high level of generality for a provision such as s 51(xxi). That contrary view,
associated with Scalia J in the Supreme Court of the United States, is that the proper role of the
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judiciary should be to minimise the choices that can be made and therefore always to select the
meaning at the lowest level of generality or greatest level of specificity.
A case in which Scalia J explained this approach was the decision of the majority of the
Supreme Court of the United States in Michael H v Gerald D. 43 The appellant, Michael, was
the biological father of a child whose married parents were Carole and Gerald. In the early
years of the child's life, her mother, Carole, had lived with both Michael and Gerald at different
times. Michael, supported by the child's court-appointed guardian, sought to establish visitation
rights based upon his biological paternity. Carole and Gerald opposed the action on the basis
of an irrebuttable presumption in Californian law that a husband is the father of a child born
into his family. Michael sought to invalidate that law by claiming that he had a substantive due
process right, being a constitutionally protected liberty interest to his relationship with his
biological child. He relied upon a protected liberty interest recognised by the Supreme Court
in "the unitary family". 44 A majority of the Supreme Court rejected Michael's claim. In the
majority, Scalia J insisted that for a fundamental liberty interest to be protected it needed to
have historically existed. The historic view, expressed by Blackstone, was that there were very
few circumstances in which a presumption of legitimacy could be rebutted. There was,
therefore, no historic liberty interest to a relationship between a person who was not a legal
parent and a biological child. Justice Brennan, with whom Marshall and Blackmun JJ joined
dissented. He retorted that the Constitution was not a "stagnant, archaic, hidebound document
steeped in the prejudices and superstitions of a time long past." 45 Why should "parent" be
defined as a parent based upon marriage simply by reference to historical tradition? In other
words, if the essential meaning of parent were not expressed at a level of low generality then it
could be applied to new and different circumstances. That type of reasoning is powerfully
echoed by the expectations of the founders of our Constitution about the manner in which the
Constitution would be interpreted.
But the answer, according to Scalia J, was that: 46
We refer to the most specific level at which a relevant tradition protecting, or
denying protection to, the asserted right can be identified.
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Applied to "marriage" in s 51(xxi) of our Constitution, the identification of the tradition at its
most specific level would require a consensual union for life, between only two persons, who
are natural persons, one of whom is a man and the other is a woman. In the United States, the
approach would also have incorporated racial restrictions on marriage, the removal of which
in 1967 by the decision in Loving v Virginia47 "worked deep transformations" 48 in the structure
of marriage. And yet, when this question arose in relation to whether the due process clause
protected a liberty to "marry", the minority decision of Roberts CJ, with whom Scalia and
Thomas JJ joined in Obergefell v Hodges, 49 held that racial restrictions were not within the
"core meaning of marriage". The core meaning was not defined at the most specific level at the
time of the 14th amendment in 1868 but was instead defined as the union of a man and a
woman. In a significant historical error, this was said to be because for millennia, across all
civilisations, marriage referred to only one relationship: the union of a man and a woman. The
majority of the Supreme Court defined marriage at an even higher level of generality, saying
that "the essential attributes of [the right to marry]" did not require marriage between a man
and a woman, although the majority held that it required a bond between two people only. 50
Defence
Another case in which Scalia J departed from an approach of focusing upon the most specific
level at which the original meaning of an express provision can be articulated concerns a United
States analogue to the defence power in s 51(vi) of the Constitution. In District of Columbia v
Heller, 51 delivering the decision of the majority, Scalia J relied upon a higher level of generality
in selecting the essential meaning of the express provision.

The Second Amendment to the United States Constitution reads: "A well regulated Militia,
being necessary to the security of a free State, the right of the people to keep and bear Arms,
shall not be infringed". If the most specific level of generality were applied to the Second
Amendment it would mean that in 1791 the "the right of the people to keep and bear arms"
would have been confined to those arms that existed in 1791. It would not extend to a liberty
to purchase a semi-automatic assault weapon from Walmart. The most specific level of
generality would also require the right to bear arms to be limited to men if, as Scalia J said, the
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1791 meaning of a "well regulated militia" meant "all males physically capable of acting in
concert for the common defense". But, consistently with his perception of the purpose of the
Second Amendment as an individual right, Scalia J treated the meaning of arms at a higher
level of generality as "weapons of offence, or armour of defence" and treated the right as
applying to both men and women. A minority of the court set the meaning of "to keep and bear
arms" in the Second Amendment at a lower level of generality, meaning "to serve as a soldier",
because they saw the purpose of the provision as military defence. The minority focused upon
the history and contemporary context of the phrase "A well regulated Militia, being necessary
to the security of a free State" and concluded that the purpose of Second Amendment was
concerned with the right to possess and use guns for military purposes. With that expressed
purpose the minority adopted a level of generality that limited the essential meaning of the
Second Amendment to a right to bear arms for the purpose of a well regulated militia.
In Australia, the defence power confers power upon the Commonwealth Parliament to legislate
with respect to two limbs: first "the naval and military defence of the Commonwealth and of
the several States" and, secondly, "the control of the forces to execute and maintain the laws of
the Commonwealth". The defence power differs from marriage because it is concerned with a
purpose rather than a subject matter. Once again, there are a range of possible essential
meanings.
The least abstract, or most specific, essential meaning might be: (i) military measures to
protect, (ii) the existence of the Commonwealth of Australia, (iii) from the use or threat of
physical force, (iv) by an external actor, (v) which is a State. An approach that is not far from
this degree of specificity was given by Gavan Duffy and Rich JJ in dissent in Farey v Burvett.52
Their Honours saw the defence power as concerned with the defence of Australia from a threat
of external physical force by means of naval and military operations. Hence, in their view, the
power would extend to nothing more than:
"the raising, training and equipment of naval and military forces, to the maintenance,
control and use of such forces, to the supply of arms, ammunitions and other things
necessary for naval and military operations, to all matters strictly ancillary to these
purposes ...".

An approach at a similarly low level of generality, or high level of specificity, was taken by
Dixon J and Fullagar J in the Communist Party Case. 53 In that case, Fullagar J spoke of the
52
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meaning of "defence" as "the defence of Australia against external enemies", saying that the
power "is concerned with war and the possibility of war". 54 Dixon J tied this level of specificity
to purpose by asserting that the purpose of s 51(vi) was "the protection of the Commonwealth
from external enemies". 55 The expression of the purpose of the defence power in these narrow
terms led their Honours to express the essential meaning of defence at a very specific level.
A much broader approach to the purpose of the defence power, and hence to its essential
meaning, was taken by a majority of the High Court in Thomas v Mowbray. 56 Gummow and
Crennan JJ, 57 with whom Gleeson CJ and Heydon J agreed on this point, 58 held that the
purpose of the defence power was to protect the realm generally. Hence, the defence power
was not confined to military responses: the existence of the second limb illustrated that "naval
and military forces" were words of extension, not words of limitation. 59 Their Honours also
considered that the purpose of s 51(vi) was not confined to external attacks. The purpose
needed to take into account the second limb of that power concerned with the control of the
forces to execute and maintain the laws of the Commonwealth. And, as five members of the
High Court had observed in New South Wales v Commonwealth, 60 they considered that this
was related to the power in s 119 of the Constitution for the Commonwealth, on the application
of the Executive Government of a State, to protect the States against "domestic violence". As
Gummow and Crennan JJ also observed in Thomas v Mowbray, 61 the defence power had been
included in the Constitution against a "long history in English law" which concerned "defence
of the realm against threats posed internally". In the same case, Hayne J and Callinan J
observed that a clear or bright line could not be drawn between internal and external threats. 62
Although Gummow and Crennan JJ did not say so expressly, by upholding the interim control
order regime in the Criminal Code (Cth) on the basis of the defence power, they treated the
protection of the realm as not confined to protection from physical attack. They treated the
purpose as to protect against any significant disturbance, by violent means, of the bodies politic
of the Commonwealth and the States, 63 where "violent means" might include non-physical
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means such as "seriously interfering with electronic systems", which in turn was part of the
definition of a terrorist act in s 100.1 of the Code. Each of the more specific elements of the
meaning of the defence power thus became inessential. With the meaning of the defence power
chosen at a high level of generality: (i) it did not require military measures for protection; (ii) it
did not require that the threat be to the very existence of the Commonwealth of Australia; (iii)
it did not require that the threat be of the use of physical force; (iv) it did not require that the
threat be by an external actor; and (v) it did not require that the external actor be a State.
Nevertheless, the essential meaning given by their Honours would not, as they explained,
empower the legislation considered in the Communist Party Case, 64 which had the vice that it
was "not addressed to suppressing violence or disorder" and did not "take the course of
forbidding descriptions of conduct [with] objective standards or tests of liability upon the
subject". 65

Juries

A third example which again illustrates the selection of the essential meaning of an express
constitutional term at a level of generality that is tied to its purpose is the meaning of a "trial ...
by jury" in s 80 of the Constitution, which provides, in part, that the "trial on indictment of any
offence against any law of the Commonwealth shall be by jury". The provision was drafted by
Clark, and modelled on Art III, s 2, cl 3 of the United States Constitution, which provided for
all crimes cognisable by any court to be tried by jury.
At the lowest level of generality, a trial by jury in 1900 might be said to be (i) an adjudication,
(ii) by a body that adjudicates upon facts, (iii) constituted by random and impartial
representatives of the community, (iv) who are unanimous in their decision, (v) who are
required to preserve confidentiality; (vi) who are anonymous; (vii) who are kept sequestered,
(viii) who swear an oath, (ix) who are men, and (x) who own property. Hence, if the essential
original meaning were set at the lowest level of generality, then women or persons who do not
own land would not be able to serve on juries. 66
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On the other hand, if the purpose of s 80 had simply been to ensure a proper trial of an accused
person then the only essential features might have been (i) an adjudication (ii) by a body that
adjudicates upon facts. Indeed, that was the view of Higgins in the Convention Debates in his
opposition to the inclusion of s 80. He said: 67
"The issue is whether we are to stereotype this in the Constitution, and to say, no
matter what changes may come about in legal procedure and in the mode of
dealing with crimes, that we must have a jury, and that nothing but a change in the
Constitution can bring about an alteration."
The view of Higgins did not prevail, although the provision was confined to Commonwealth
trials on indictment.
The purpose of s 80, as expressed by Wise, was to preserve a "necessary safeguard" to
"individual liberty". 68 This purpose suggests that the essential features of the "jury" are, at least,
(i) independent adjudication (ii) by randomly chosen persons. In 1909, O'Connor J had asked
"What are the essential features of the jury?" and answered "the method of trial in which laymen
selected by lot ascertain under the guidance of a Judge the truth in questions of fact". 69 A
century later, Gleeson CJ and McHugh J, quoting from a decision of the Supreme Court of the
United States, said: 70 "[t]he purpose of the jury trial ... is to prevent oppression by the
Government ... Given this purpose the essential feature of a jury obviously lies in the
interposition between the accused and his accuser of the commonsense judgment of a group of
laymen, and in the community's participation and shared responsibility that results from that
group's determination of guilt or innocence." But was anything else apart from the participation
of a randomly chosen group of laypersons essential for a trial by jury to fulfil the purpose of a
safeguard of individual liberty?
Two additional requirements recognised as essential were that the jury be unanimous and that
it be representative. In 1897, Brewer J, delivering the unanimous decision of the Supreme Court
of the United States in American Publishing Co v Fisher, 71 had held that unanimity was
necessary for a trial by jury to serve its purpose as a guarantee of liberty independent of
government. The same conclusion was reached in the decision of the High Court in Cheatle v
67
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The Queen 72 in which the High Court held that the "essential features" 73 of a jury were that it
was an adjudicative body, comprised of representatives of the community, who were
unanimous in any decision reached. On the other hand, as the High Court recognised in
Brownlee v The Queen 74 it was not, in the words of Gaudron, Gummow and Hayne JJ, an
"essential feature" 75 of a trial by jury that jurors be kept separate and sequestered or that the
deciding jurors be 12 in number. As Gleeson CJ and McHugh J expressed the point in
Brownlee, the history of keeping jurors separate was not an essential feature because that was
only one way of protecting against outside influence 76 and, provided that jurors are unanimous
and representative then the purpose of a jury trial would be achieved even by six jurors.

Aliens
I turn finally to the same issue in relation to the essential meaning of the term "alien" in
s 51(xix) of the Constitution. The discussion that follows reflects the detailed reasoning that I
have expressed in recent decisions.
One misunderstanding can be dispelled immediately. In 1900, the express term "alien" did not,
at any level of generality, bear the meaning "non-citizen". When debating a proposed clause
concerning the rights and privileges of citizenship, the founders of the Constitution consciously
rejected any constitutional notions of citizenship, in part because of the uncertainty of that
concept. 77 As Mr Barton explained, "'[c]itizens' is an undefined term, and is not known to the
Constitution". 78 At a very low level of generality, the relevant concept in 1900 was subjecthood
not citizenship. In 1902, Salmond wrote that "[t]here are citizens in France and in the United
States of America, but the law and language of England know of subjects only" 79.
Quick and Garran thought that the essential meaning of "alien" should bear a meaning at this
low level of generality, namely "a person who owes allegiance to a foreign State, who is born
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out of the jurisdiction of the Queen, or who is not a British subject" 80. On that approach, every
British subject, born in a Dominion, who did not owe a foreign allegiance, was a non-alien. A
similar approach was taken by McHugh J in his dissenting judgment in Singh v
Commonwealth: 81 "the essential meaning – the connotation – of the term 'alien' was a person
who did not owe permanent allegiance to the Crown". There is a much more compelling case
that the relevant concept to apply in 1900 in the meaning of "alien" was subjecthood rather
than the expressly rejected notion of citizenship.
One problem with treating the essential meaning of alienage as a non-subject is that in 1900 an
alien included many people who were British subjects and who had been born in a Dominion
of the Queen. These were people who were seen at the time as members of what were described
on many, many occasions in the Constitutional Conventions as "alien races". 82 The association
of alienage with race was not merely a matter of common assumption at the Constitutional
Conventions. It was an assumption made in early decisions of this Court and in popular press
reports. The notion that members of so-called "alien races" were aliens irrespective of their
British subjecthood underpinned the decision of the High Court in 1906 in Robtelmes v
Brenan. 83 in which the High Court treated Pacific Islanders who had come to Australia as aliens
although many of them were British subjects. At the relevant time, the Pacific Islanders
included Torres Strait Islanders, those from British colonies such as Fiji and British New
Guinea. 84
If one were then to turn to the plausible essential original meanings of "alien" in s 51(xix), there
are a number of possibilities with varying degrees of specificity. To express those from the
most specific to the most abstract, they are as follows:
(1)

A person who is not a British subject or who is a member of an "alien race";

(2)

A person who is not a subject of the Crown (whether it be the Crown of the United
Kingdom or any future Crown of Australia) or who is not a member of an "alien race";

(3)
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(4)

A person who is not a member of the Australian community.

It is important to emphasise that whatever was meant by an "alien race" in 1900, it did not
include Aboriginal people. Even the race power in s 51(xxvi) of the Constitution, at inception,
did not include Aboriginal races just as it did not include, as Professor Sawer observed, any
"person ... of 'Caucasian origin'." 85 The express exclusion of Aboriginal people from the race
power removed any doubt about this and was not the subject of any debate. As Sawer said, "it
was simply taken for granted that [Aboriginal people] should be excluded". 86 They were not
members of an alien race. Similarly, at the time of Federation, newspaper articles contrasted
"alien" labourers with Aboriginal Australian labourers 87 and contrasted alien races with the
Aboriginal race. 88
There are two reasons why the essence of s 51(xix) would be too narrow if it were to be
expressed at either of the first two low levels of generality which include British subjecthood
or subjecthood of the Crown. First, in a Constitution which is intended to endure, an essential
meaning based upon norms of subjecthood and, consequently, allegiance, would be too
narrow. It could not have been thought impossible that Australia, with its own constitution,
might one day become independent or that its population might one day no longer be subjects
of the British Crown or even a separated Australian Crown. Further, the notion of subjecthood
generally was one that was in a state of flux at the time of Federation, particularly due to the
Royal Commission in 1868. 89 As the joint judgment of three members of the High Court said
in Shaw v Minister for Immigration and Multicultural Affairs, "[t]here never was a common
law notion of 'British subject' rendered into an immutable element of 'the law of the
Constitution". 90 This statement was affirmed by six members of this Court last week in
Chetcuti v Commonwealth. 91

85
86
87
88
89

90
91

Sawer, "The Australian Constitution and the Australian Aborigine" (1966) 2 Federal Law Review 17 at 23.
Sawer, "The Australian Constitution and the Australian Aborigine" (1966) 2 Federal Law Review 17 at 18.
Wirr 'The Shearers' Dispute', The Age (Melbourne, 30 March 1891) 6.
William Jinks, 'Wise and Otherwise', The Age (Melbourne, 15 April 1893) 4.
Great Britain, Royal Commission on the Laws of Naturalization and Allegiance, Report of the Royal
Commissioners for Inquiring into the Laws of Naturalization and Allegiance: together with an appendix
containing an account of British and foreign laws, and of the diplomatic correspondence which has passed
on the subject, reports from foreign states, and other papers (1869). See also Isaacson v Durant (1886) 17
QBD 54; Clive Parry, British Nationality: including citizenship of the United Kingdom and colonies and the
status of aliens (Stevens & Sons Limited, 1951), 7; Clive Parry, Nationality and Citizenship Laws of The
Commonwealth and of The Republic of Ireland (Stevens & Sons Limited, 1957), 78-79.
(2003) 218 CLR 28, 42 [28].
[2021] HCA 25, [14]-[16], [40], [61].

18

A second problem with the two most specific levels of generality of "alien" is that the racist
notion that British subjects could be aliens due to their membership of "alien races" involved
concepts that were highly uncertain and very slippery. Between 1890 and 1900, the phrase
"alien race" appeared thousands of times in newspapers, gazettes, magazines, and newsletters,
used in many different ways. Sometimes it was used to describe differences in skin colour. In
one article, Alfred Deakin described a journey he took in India to learn about irrigation and
described a handful of "whites" who were resident amongst populous "alien races". 92 On other
occasions, it was used to describe differences in religion. In one article, Benjamin Disraeli was
described as a member of the Jewish "race" 93. On further occasions, it was used to describe
different nationalities. Two articles describe German and Austrian colonists as members of an
alien race 94 and another article distinguishes between the English and French races. 95 The
essence of all of these slippery usages of "alien race", however, like the essence of the
subjecthood, was the notion of being an outsider or foreigner to the community. The
recognition that the essence of alienage is being an outsider to the community or the political
community, rather than the evolving notions of subjecthood or slippery notions of race, permits
the Constitution to develop consistently with its underlying purposes as circumstances and
understandings change and develop.
The remaining possibilities for the correct level of generality are therefore the two most
general: (3) being an outsider to the Australian political community or, even more generally,
(4) being an outsider to the community generally.
The fourth approach would align the notion of alienage with the associated immigration power,
s 51(xxvii). Under the immigration power, a person ceases to be an immigrant when the person
has been absorbed into the community. 96 It might be asked, rhetorically, why should the
Constitution prohibit the deportation of a person under s 51(xxvii) of the Constitution where
the person has been integrated into the Australian community only to permit exactly the same
deportation under s 51(xix)? The fourth approach would also avoid treating the definition of
an autonomous constitutional concept as one that is shaped by Parliament. It would tie the
essential meaning of alien to its most natural, ordinary meaning. Like the reason for the
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development of the concept of domicile in private international law, it would avoid the
enormous difficulties inherent in concepts of nationality, subjecthood or citizenship.
However, the fourth approach to the aliens power was rejected in Pochi v Macphee. 97 That
rejection, which was not carefully reasoned, 98 was not challenged in cases like Falzon v
Minister for Immigration and Border Protection 99 or Chetcuti v The Commonwealth, 100 where
the plaintiffs had lived in Australia for, respectively, 60 and 73 years. Whilst no challenge is
made to this aspect of Pochi, existing precedent, even precedent which exists without a single
clear test, requires a more restricted essential meaning than ordinary norms of community
membership involved in concepts such as domicile. The more restricted meaning that has
emerged is not really a meaning of "alien" at all. Instead it focuses upon who is not an alien
rather than an essential meaning of who is an alien. It, perhaps unsatisfactorily for a
constitutional concept to leave the essential meaning of who is an alien as an undefined norm
to be chosen by Parliament subject only to an outer limit. Nevertheless, in this approach to who
is not an alien, s 51(xix) requires focus upon those narrower norms of community membership
that are treated as providing the most fundamental connection with the body politic which
comprises territory, government and people. Two such norms that were well recognised at
Federation and which continue to be recognised are birth in the country (as a metaphysical
connection to territory) and citizenship of parents (as a connection to people). A third,
involving also a connection to the territory of Australia, which is at least as significant as the
coincidence of place of birth or the happenstance of the citizenship of a person's parents, is
Aboriginality which usually includes all elements of descent, identity, and recognition
involving powerful connection with country.

Applying essential meaning

By answering the question of the essential meaning of a provision, it can often be a simple
exercise to apply that meaning to the facts of a case. But cases will remain where difficult
questions of application will arise. Sometimes these questions will require the court to find
constitutional facts in order to determine whether the facts of the case fall within the essential
meaning. Sometimes the application of the essential meaning to the facts will require an
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exercise of judgment. There are difficult questions that surround the application of
constitutional facts and the exercise of constitutional judgment. But, like the selection of the
appropriate level of generality, the purposes of the provision and of the Constitution should be
the guiding principle. It suffices for current purposes simply to give examples in each of the
areas discussed.
In relation to the marriage power in s 51(xxi), a question of application that divided the High
Court 4:3 in Attorney-General (Vict) v Commonwealth 101 was whether a law which legitimated
a child whose parents were married after the child's birth was a law with respect to marriage.
The essential meaning of marriage, in short, a union of two natural persons, does not dictate
the answer to the issue. In the minority, Dixon CJ reasoned that the operation of the legitimacy
law affected questions of custody, guardianship, and the maintenance of infants, and the
interpretation of statutes on many subjects which were not with respect to marriage. 102 But
arguably this approach paid too little attention to the purpose of s 51(xxi). As Kitto J in the
majority explained, the essence of marriage is the legal recognition of family relationships and
this was a law concerned with those family relationships: "a law joining with other laws to fix
the bounds of the legal changes which marrying is to bring about." 103
In relation to juries in s 80, a hypothetical issue discussed in Cheatle was whether a law could
validly exclude women or people who did not own property from sitting on a jury. Neither the
exclusion of women nor the exclusion of unpropertied persons on juries was an essential feature
of a trial by jury in 1900. But the essential feature that the jury be representative meant that it
could be said by 1993 that, in the application of the requirement of representativeness, a law
that excluded women or unpropertied persons from a jury would be invalid. 104 The application
of s 80 has changed over time by applying the purpose of the provision in light of the social
and political facts of the time.
Turning then to s 51(vi), the defence power is perhaps the most commonly cited instance of a
power where changing constitutional facts lead to changes in application of essential meaning.
In Andrews v Howell, 105 Dixon J said of the defence power:
though its meaning does not change ... its application depends upon facts, and as those
facts change so may its actual operation as a power enabling the legislature to make a
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particular law ... The existence and character of hostilities, or a threat of hostilities, against
the Commonwealth are facts which will determine the extent of the operation of the
power. Whether it will suffice to authorize a given measure will depend upon the nature
and dimensions of the conflict that calls it forth, upon the actual and apprehended dangers,
exigencies and course of the war, and upon the matters that are incident thereto.

Issues of judgment, upon which reasonable minds might differ, are again involved in relation
to the application of the defence power. A recent example which saw a division in the High
Court concerned the application of the power to make laws under the second limb of the
defence power, being for the "control of the forces to execute and maintain the laws of the
Commonwealth" in Private R v Cowen. 106 In that case, various members of the Court
considered whether the defence power could be applied to support laws conferring jurisdiction
upon service tribunals over members of the defence forces for minor offences, such as speeding
while driving or chopping down a tree without permission. Five members of the Court
considered that it could. 107 In my view, the proper application required recognition that the
purpose of the "control of the forces" in s 51(vi) included what Clode described in 1874 as
ensuring habits of obedience since "'... nothing (even in Civil affairs) can be more dangerous
than to allow the obligations to obey a law to depend on the opinion entertained by individuals
of its propriety,' and in military affairs it would be intolerable". 108 In applying that purpose
with the understanding of the circumstances of the 21st century, I borrowed from a public
submission by General Cosgrove, then Chief of the Defence Force, who said that in times of
both peace and conflict "the margin for error or omission without tragic consequences will
often depend upon inculcated habits of discipline to instantly obey lawful directions and
orders". 109
The same approach, requiring the consideration of constitutional facts and the exercise of
judgment, is taken to the aliens power in s 51(xix). Like the changing application of what it
means to be representative, the application of what it means to fall within a political community
can change. The racist understanding of political community in 1900, which excluded "alien
races", would not be applied today. Nor could notions of subjecthood, which have generally
been replaced by notions of citizenship. The key factor for a determination of membership of
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the political community today is citizenship. Nevertheless, it is extremely well established a
person will not fall outside the political community simply because Parliament prevents them,
or a category within which they fall, from being citizens.
In each of Love v Commonwealth 110 and Chetcuti v Commonwealth. 111 it was, rightly, common
ground between the parties that two central norms of political community that, in combination,
cannot be unilaterally extinguished by a citizenship law are norms of place of birth and
citizenship of parents. Hence, it was common ground in both cases that whatever citizenship
legislation might provide, a person who has never renounced connection to Australia cannot
be an alien if they have no other citizenship and are born in Australia to two parents who are
both Australian citizens only. Norms of connection to Australia were also recognised by a
majority of the High Court in Love v Commonwealth 112 as depriving Aboriginal people of the
possibility of being aliens. This conclusion, it should be noted, was not a change from the
application of s 51(xix) in 1901 because the Aboriginal people were never considered to be an
alien race. They were not, prior to 1901, considered to be foreigners to our political community.
Without the racist application of s 51(xix) based on "alien races", the modern application of
the concept of a foreigner to a political community requires that like people should be treated
alike. Hence, a relevant person with the norms of birth and parentage discussed above is treated
differently from someone without those metaphysical connections to Australia, and cannot be
made an alien by Parliament. The strength of connection to the Australian polity of the
coincidence of a person's birth should not be overstated. Indeed, in 1869 the Lord Chief Justice
of England said that place of birth was not a particularly strong connection at all. He said that
"the place of birth is an accident; the associations connected with it are fleeting and uncertain;
while the domestic ties and the relations of family and kindred are powerful and enduring". 113
To acknowledge that Aboriginal identity involves a connection with Australia of at least the
same force as parental citizenship and place of birth is to do little more than to acknowledge
social and legal facts including the foundations of the common law recognition and the
legislative recognition of native title. To conclude, therefore, that Aboriginal identity does not
have the same degree of connection with Australia as the metaphysical connection that prevents
a person from being an alien because of the citizenship of their parents and the place of their
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birth requires either that Aboriginal people be treated differently, and inferior, to those others
or it requires blindness to common law and legislative facts.
Conclusion

In this speech I have sought to use four constitutional categories where the essential meaning
of constitutional words has led to a number of decisions of the High Court that were
controversial to the wider public. Perhaps the most controversial of these decisions was the
Communist Party Case. Within 6 months of the decision, the Prime Minister, Robert Menzies,
had called a referendum to amend the Constitution, seeking to reverse the effect of the decision.
Although the referendum was ultimately defeated, as Goot and Scalmer observed, the "editorial
line of the metropolitan press was almost uniformly supporting of the Yes case" and "[t]he
Courier Mail was not alone in inviting its readers to 'Finish the Job'". 114 In 2007, the High
Court delivered its decision in Thomas v Mowbray, 115 which chose an essential meaning of the
defence power at a much higher level of generality than the majority of the High Court in the
Communist Party Case. There was some public criticism of that decision for the alleged failure
by the Court to abide the spirit of the decision in the Communist Party Case. There was, of
course, no doubt that the result in the Communist Party Case was correct. The dispute following
Thomas v Mowbray was instead about whether the essential meaning of the defence power had
been set at too high a level of generality. The day after the decision in Thomas v Mowbray, the
Age newspaper summarised the dissenting judgment of Kirby J, saying that "Australians who
accepted the foresight, prudence and wisdom of the Communist Party decision would look
back with regret and embarrassment at this latest decision". 116 By contrast, in reasons for
decision in October 2001, one month after the terrorist attacks of September 11,
Lord Hoffmann remarked upon the importance of the judiciary affording latitude to other arms
of government in matters of national security. In remarks which could equally have been made
about a broad purpose and a high level of generality being given to the essential meaning of
the defence power in Australia, he said that these events were a reminder that "the cost of
failure can be high ... such decisions, with serious potential results for the community, require
a legitimacy which can be conferred only by entrusting them to persons responsible to the
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community through the democratic process." 117 These contrasting approaches might seem to
suggest that a political choice was being made by the judges. But the question was actually a
particularly boring legal one: what level of generality did the underlying Constitutional
purposes require for the essential original meaning?
The more that it is perceived that such constitutional decisions are made by judges as a matter
of their idiosyncratic political policy choices, the more damaged will be the institution of the
judiciary. The answer to such expressions of anguish lies in a clear, transparent articulation of
judicial reasoning in constitutional interpretation. It has been said more than once in the High
Court that "diverse and complex questions of construction of the Constitution are not answered
by adoption and application of any particular, all-embracing and revelatory theory or
doctrine". 118 Whether or not that is correct, there are many decisions of this Court that have
adopted an approach to constitutional interpretation which begins with the identification of the
essential meaning of a provision. Indeed, even in those decisions that do not overtly do so it is
very hard to see how this is not what is implicitly occurring. Of course, as I have explained
there will often be a margin for choice in selecting the appropriate level of generality at which
essential meaning is to be fixed but this must be done by reference to the purposes of the
provision and the constitution generally. In some cases there will also be contested questions
of constitutional fact. But by showing that constitutional interpretation requires identification
and application of essential meaning, and that this is not a process of creating or changing
meaning, there can at least be rational debate based upon a shared set of premises. That
probably would have pleased the passengers on the Lucinda 130 years ago.
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