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Madam President, judicial colleagues, ladies and gentleman. Thank 

you for inviting me to speak on this occasion, which marks the twentieth 

anniversary of LawRight’s foundation. In 2001 it was known as the 

Queensland Public Interest Law Clearing House, or QPILCH. Its original 

function was to act as a facilitator for pro bono legal assistance between the 

community and the legal profession. Since then the organisation has 

developed to incorporate a broader range of projects and programs that have 

helped to facilitate access to justice by the community. 

It is difficult to understate the significance of public interest 

litigation in the development of the law. Many landmark cases in law, from 

Donoghue v Stevenson to Mabo, involved lawyers acting pro bono publico. 

That Latin expression, meaning “for the public good”, is an appropriate 

description for the practice. It represents the interest that the public has in 

the administration of justice in individual cases. This was recognised in a 

decision of the Federal Court concerning asylum-seekers, where it was said:  
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“The counsel and solicitors acting in the interests of the rescuees in 

this case have evidently done so pro bono.  They have acted according 

to the highest ideals of the law.  They have sought to give voices to 

those who are perforce voiceless and, on their behalf, to hold the 

Executive accountable for the lawfulness of its actions.  In so doing, 

even if ultimately unsuccessful in the litigation they have served the 

rule of law and so the whole community.”1 

Another case involving pro bono counsel is Plaintiff S1572. In that 

case, the plaintiff, an asylum seeker, sought to invalidate certain privative 

clauses in the Migration Act 1958 (Cth) that purported to restrict the 

availability of judicial review of certain decisions of the Refugee Review 

Tribunal. The High Court unanimously held that the clauses were valid but 

were ineffective to restrict the High Court’s jurisdiction under s 75(v) of the 

Constitution in relation to decisions affected by jurisdictional error. 

Plaintiff S157 is a case in which high constitutional principle was 

developed as a result of pro bono litigation. It is authority for the principle 

that there exists “an entrenched minimum provision of judicial review” in the 

Constitution3. In so holding, the High Court articulated a particular role for 

courts in Australian society. During the Convention Debates, Sir Edmund 

Barton explained that that s 75(v) was designed to allow the High Court to 

“exercise its function of protecting the subject against any violation of the 

Constitution, or of any law made under the Constitution” 4. 

While this role is undoubtedly significant, courts also have a much 

broader purpose in our society. Law has often been described as that which 

binds a society. Speaking on the occasion of the 90th anniversary of 
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Vanderbilt University in 1963, John F Kennedy observed that “law is the 

adhesive force in the cement of society, creating order out of chaos and 

coherence in place of anarchy.”5  Sir Gerard Brennan once remarked that 

there are two basic functions which the courts must perform to ensure the 

cohesion of society: “settlement of disputes between individuals or between 

individuals and the Government, and declaration of the law as it applies to 

the settlement of disputes.”6  

Settlement of disputes 

One of the primary functions of a court is to articulate legal 

principles in the context of disputes between parties. The court creates 

precedent for future parties in the same situation to follow, thereby setting 

norms of conduct and behaviour. This is true even if a case appears to have 

no significance beyond the interests of individual parties. It fulfils what Chief 

Justice Murray Gleeson called “an important demonstrative function.”7 He 

observed, that: 

“A court case between two neighbours in disagreement about the cost 

of a dividing fence does more than simply resolve the dispute between 

those two neighbours.  It demonstrates to the public the system by 

which disputes of that kind are dealt with.  That helps prevent other 

disputes from arising, and permits disputes, if they do arise, to be 

settled more readily.  From a wider perspective, it reassures the public 

that there is a procedure, other than the exercise of economic or 

physical force, by which problems of that kind can be sorted out.”8 

The English jurist Sir Frederick Pollock considered that the 

foundation of democratic parliamentary government is a settled and regular 

legal system. He wrote that “[l]aw is to political institutions as the bones to 
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the body. It is the framework from which institutions take their form."9 In 

providing for the settlement of disputes by a fair and impartial tribunal, and in 

ensuring that each party has a right to be heard, our system of law has a 

stabilising effect on the institutions in society.  

It is often said that there is a positive correlation between legal 

stability and economic development. In early English commercial and contract 

law, courts were concerned with laying down clear rules about the 

interpretation, enforcement and termination of contracts in order to provide 

certainty in commercial transactions. In 1774, Lord Mansfield went so far as 

to say that in mercantile transactions, “it is of more consequence that a rule 

should be certain, than whether a rule is established one way or another” 10. 

Of course, the aim of certainty in the law is not confined to commercial law.  

It is generally understood that the need for certainty is greatest in 

the criminal law. It requires that laws be comprehensible and be applied 

consistently. That is why the High Court strives to speak with one voice as 

much as possible in criminal matters and not leave it to trial judges to 

attempt to find the ratio of a decision of the Court or to cause them to be 

otherwise confused. An example of the Court achieving the aim of certainty 

is the decision in 2018 of The Queen v Bauer11, which settled issues 

concerning the admissibility of tendency evidence in single complainant 

sexual offences. Since the decision in HML v The Queen12 in 2008, different 

views had been expressed by members of the Court on the topic. The 

unanimous judgment in Bauer said the admissibility of evidence of this kind 

"should be as straightforward as possible consistent with the need to ensure 

that the accused received a fair trial. With that objective, the Court has 

resolved to put aside differences of opinion and speak with one voice on the 

subject." 
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Members of the public need to know what conduct is proscribed by 

the law if they are expected to abide by it. Courts have developed several 

principles of statutory interpretation in order to give effect to this purpose. 

The principle of legality, which holds that the courts will not interpret 

legislation as abrogating common law rights and freedoms in the absence of 

express language or necessary implication, is one13. Another is the principle 

of strict construction, which holds that if ambiguity in a penal statute 

remains even after the ordinary rules of interpretation are applied, as a last 

resort the ambiguity should be resolved in favour of the subject14. A third is 

the presumption against retrospective or retroactive application of statutes, 

particularly criminal laws.15  

Our system of common law itself promotes certainty by ensuring 

that development of the law is mostly incremental. Although the common 

law is flexible enough to accommodate changes in circumstances, certainty 

and predictability are seen as the virtues of the common law because they 

engender confidence.  

The decision of the majority in Dietrich v The Queen16 that the 

courts have the power to stay a criminal trial where an indigent accused has 

no legal representation was a significant development of the law, particularly 

as it would have an effect on legal aid resources. Justice Deane, who was in 

the majority, considered that this step was justified on the basis of social 

need. In his view, such an approach is “an unavoidable concomitant of the 

judicial function if the law is not to lose contact with the social needs which 

justify its existence and which it exists to serve.”17  

In dissent, Justice Brennan said changes in the common law should 

be subject to constraints if courts are not to cross “the Rubicon that divides 

the judicial and the legislative powers”18. His Honour considered that change 
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needed to be logically explained in order to avoid uncertainty. He said “[t]he 

tension between legal development and legal certainty is continuous and it 

has to be resolved from case to case by a prudence derived from experience 

and governed by judicial methods of reasoning.”19 

It is undoubtedly the case that development of the law is necessary 

to meet changing economic and social  conditions. For the most part, 

however, the common law reflects rather than influences changes in social 

values or thinking20. Sir Harry Gibbs noted that the circumstance that 

warrants a court’s divergence from earlier decisions is when the earlier 

decisions “appear to be out of accord with contemporary principles” 21. 

Nevertheless, consistently with our common law tradition, the courts should 

have a “modest and constrained role” in this regard22.  

The need for the law to demonstrate flexibility is aptly 

demonstrated by the role of equity in our system of law. The English 

historian FW Maitland identifies the primary role of equity as being to abate 

the rigour of the common law23. The purpose of developing a branch of law 

such as equity was to provide relief from the stricter rules of the common 

law. In turn, this ensured that the legal system as a whole retained the 

confidence of the community by ensuring that legal outcomes maintained a 

connection to the community’s conception of justice.  

It is well settled that the method of reasoning utilised in equity 

differs from other areas of law. It has been observed that, “Equity in general 

operates by principles rather than by rules.”24 In other words, equity operates 

on discretionary considerations which might be regarded as ethical or moral 

in order to do justice in particular cases. While this may create some inherent 

uncertainty in individual cases, it also allows courts to apply equitable 
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principles flexibly to meet new circumstances, such as might apply for 

example to intangible forms of property that exist only in cyberspace25.  

It would be wrong to say that equity’s flexibility causes instability 

in the legal system. Individuals and corporations routinely use the principles 

of equity to organise their affairs, such as through trusts, and to internalise 

norms of conduct, such as compliance with fiduciary duties26. As my 

colleague Justice Keane remarked in a 2009 lecture, “[e]quitable intervention 

in commerce is exceptional”27. In general, a court is involved only when 

parties dispute the operation of equitable principles. The court’s function is 

the same regardless of whether it is applying equitable principles, common 

law rules, or statutory provisions.  

Maintaining confidence and stability 

It is generally understood that a function of the courts is to 

maintain the fact and perception of the legal system as strong and stable. 

Chief Justice Brennan cautioned that, to the extent the Courts cannot, or do 

not efficiently, perform their basic functions to resolve disputes and declare 

the law, it “saps confidence in the rule of law on which the stability of 

society depends” 28. Likewise, Chief Justice Gleeson said that in declaring 

and developing the common law, the “guiding principle” of the courts is 

“legitimacy”29. “Legitimacy”, “sustains the willingness of the public and 

other arms of government to trust and accept their decisions.”30  

Trust and confidence in the role of the courts is sustained by 

ensuring that courts are independent, that its processes are rational and fair, 

and that the rule of law is observed. In that latter respect, the legal 

profession has an important role to play. A “strong and independent legal 

profession” is a “mainstay” of a strong and independent court31.  
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In our adversarial system of litigation, the judge is a neutral arbiter, 

deciding issues presented by the parties and argued by their counsel. Unlike 

a Law Reform Commission or a Parliament, courts do not have the power to 

investigate issues or declare the law independently of a matter coming before 

the court. And in those matters, courts are reliant on counsel to provide 

sufficient facts and context in order to fulfil the adjudicative role. 

Lawyers are therefore active and essential participants in the 

court’s role in maintaining confidence and stability in the legal system. As 

part of the legal profession, it is necessary that lawyers too maintain those 

qualities which engender confidence and trust. Those qualities include 

integrity, independence, intellectual rigour, a strong sense of public duty and 

commitment to justice, and obedience to their duty to the courts.  

The strength of our legal system depends on the certainty and 

stability maintained by the courts in the resolution of disputes. In the 

provision of essential legal services to individuals, organisations like 

LawRight contribute to advancing the rule of law for the benefit of the whole 

community. 
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